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JURISDICTIONAL STATEMENT
Jurisdiction of the Court is conferred by I Jtah Code A oft.§ 78-2a-3(2)(j). This
appeal was referred to the Court by order of tl le I Jtah Si lpi erne Court dated Februai \

ISSUE PRESENTED FOR REVIEW 1
Plaintiff/Appellanl Ann V Maak ("Maak") is covered by a health insurance plan
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"coinsurance" regardless of how much Regence pays for those services. When Maak
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result, Amended t. ^mpiawi t Minis II-V and Maak's claim loi class certification .*K
abandoned. Set Brown v. (/ .-<•. 7:000 T'l J*1/. « /; i * H\ MM, N" 15 (issues noi raise*!
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been abandoned. ). Maak's onlv claim on anneal is Count T for hrearh nf ronfr-u i
1

The issue on appeal is whether the district court erred when it granted summary
judgment in favor of IHC on Maakfs breach of contract action in which she claims she
should not be required to pay the coinsurance required by her Regence Plan because the
hospital's itemized costs were less than the flat fee amount Regence contracted to pay
IHC for the type of hospital services provided.
While not designated as Issues Presented for Review (see Maak Brief at iv),
Maak's Brief addresses three distinct issues: (1) whether IHC, not Regence, is the correct
defendant (Maak Brief Part IV at 4-5); (2) whether the trial court should have denied
IHC's motion for summary judgment on her breach of contract claim (Maak Brief Parts IIII at 1-4); and (3) whether the trial court correctly denied Maak's motion for a
continuance pursuant to Utah R. Civ. P. 56(f) (Maak Brief Part V at 5).
Standards of Review
Whether Maak's contract claim is properly directed at IHC or Regence is a
question of contract interpretation and is thus a question of law reviewed for correctness.
Green v. State Farm Fire & Cas. Co., 2005 UT App. 564, f 16, 127 P.3d 1279, 1282
("Interpretation of the terms of a contract is a question of law. Thus, we accord the trial

2

Maak states the issue as follows:
Whether the trial court erred in determining that a patient was
required to pay more money to the hospital after the patient's
insurance company already had paid $986.63 beyond what the
hospital itself declared to be its final bill for all services
rendered.

Brief of Appellant ("Maak Brief1) at iv.
2

court's legal conclusions regarding the contract no deference and review them for
correctness.") (quotation marks and internal citation omitted).
The trial court's grant of summary judgment in favor of IHC on Maak's contract
claim is reviewed for correctness. Sittner v. Schriever, 2001 UT App. 99, f 7, 22 P.3d
784, 786 ("We review the trial court's summary judgment rulings for correctness.").
Similarly, the trial court's interpretation of the contract between Maak and Regence, as
well as the contract between Maak and IHC, is a question of law and reviewed for
correctness. Green, 2005 UT App. 564, \ 16, 127 P.3d at 1282.
The trial court's denial of Maak's motion for a continuance pursuant to a Utah R.
Civ. P. 56(f) is reviewed for abuse of discretion. Riddle v. Celebrity Cruises, Inc., 2004
UT App. 487, \ 5, 105 P.3d 970, 973 ("A trial court's ruling on a motion for continuance
under rule 56(f) is reviewed under an abuse of discretion standard.")
DETERMINATIVE CONSTITUTIONAL AND STATUTORY PROVISIONS
None.

STATEMENT OF THE CASE
A.

NATURE OF THE CASE
This case involves the application of Maak's "coinsurance" obligation under a

health insurance policy to the expense of a hospital stay that is otherwise covered by her
health insurance. Neither the policy in question (R. at 202-45, Regence Blue Cross Blue
Shield of Utah Insurance Plan BR6 ("Regence Plan" or "Plan"); reproduced in the
Addendum) nor the Utah Code defines "coinsurance." But the Utah Insurance Code
3

repeatedly recognizes the concept of "coinsurance" as a feature of health insurance, and
uses the term "coinsurance" in a number of places.3 Black's Law Dictionary defines
"Coinsurance" as: "1. Insurance provided jointly by two or more insurers. 2. Insurance
under which the insurer and the insured jointly bear responsibility."4 Black's Law
Dictionary 815 (8th ed. 2004). The coinsurance in Maak's health insurance through
Regence falls within the second definition; under her policy, she is required to assume a
portion of the obligation that the insurer would otherwise pay. Maak's coinsurance
obligation is expressed in her policy as being 20% of the "Eligible Medical Expense,"
capped at a specified amount. (R. at 204, Plan ^ D). Maak has thus agreed with Regence
to self-insure a portion of the liability for her health care in return for obtaining lower
premium rates on her health insurance. As noted below, Maak also agreed with IHC to
pay the coinsurance amount determined by Regence. See IHC's Consent and Conditions
of Admissions ("Admissions Conditions"), (R. at 194; reproduced in the Addendum),
which her husband signed for her at the hospital.

3

See, e.g., Utah Code Ann. §§ 31A-22-617, 31A-29-114.

4

"Coinsurance" should be distinguished from other terms often used near it in health
insurance policies. A "copayment" is a fixed amount payable by the insured at the time of
service, regardless of the provider's charge. A "deductible" is a specified amount of
eligible charges that must be paid by the insured each year before the insurance company
will pay anything. See Black's Law Dictionary 360 (8th ed. 2004); Utah Code Ann. §
31A-29-114.
4

A second specialized insurance concept that is critical in this case is the "diagnosis
related group" or "DRG" payment methodology. Borrowing from the federal Medicare
program's payment approach, insurers and health care providers often enter into payment
arrangements that involve DRGs.5 This involves agreement between the health care
provider (LDS Hospital in this case, contracted through IHC) and the insurer (Regence in
this case) that the insurer will pay, and the provider will accept, a flat, fixed fee for a
defined bundle of services that commonly occur together, regardless of the actual
charges incurred by the patient/insured.6 In policies that include a coinsurance
requirement, such as in Maak's policy, a percentage of the DRG amount is payable by the
insured, with the remaining percentage of the DRG paid by the insurer; for example, a
common feature of health insurance is an 80%/20% split where the insurer pays 80% of
the DRG amount and the insured pays 20%. This and other discount payment
arrangements between insurers and health care providers are recognized and approved by
the Utah Insurance Code because they enable insurers to obtain discounted rates in return
for becoming a contracted or "preferred" provider for the insurer's policy holders. Utah
Code Ann. § 31A-22-617 provides:

5

The background of the DRG payment methodology is detailed in Part I, below.

6

For example, a hospital may agree to accept a fixed dollar amount for all services it
provides to a woman in connection with an uncomplicated childbirth; the result would be
that the insurer (and patient if there is a coinsurance requirement) would pay that fixed
amount regardless of the itemized billed charges for such things as room rate, surgical
supplies, anesthesia, medications, etc. The professional fees of physicians are generally
not included in the DRG.
5

(1) Subject to restrictions under this section, any insurer or third party
administrator may enter into contracts with health care providers as defined
in Section 78-14-3 under which the health care providers agree to supply
services, at prices specified in the contracts, to persons insured by an
insurer.
(a)(i)
A health care provider contract may require the health care
provider to accept the specified payment as payment in full,
relinquishing the right to collect additional amounts from the insured
person.
(ii)
In any dispute involving a provider's claim for reimbursement,
the same shall be determined in accordance with applicable law, the
provider contract, the subscriber contract, and the insurer's written
payment policies in effect at the time services were rendered.
(b)
The insurance contract may reward the insuredfor selection
of preferred health care providers by:
(i) reducing premium rates;
(ii) reducing deductibles;
(iii) coinsurance;
(iv) other copayments; or
(v) any other reasonable manner.
(emphasis added); see also infra Part I.

7

Maak may not see the imposition of a coinsurance requirement in this case as much of a
"reward," but that is the language used by the legislature. Actually, the "reward" to the
insured comes from the insurer's "reducing premium rates" as the result of its fixed,
usually discounted, claim payment costs in high-expense situations involving hospital
care. §31A-22-617(1 )(b)(i). The existence of the coinsurance feature is also an important
utilization management mechanism in that insured persons who are required to pay some
portion of each insured health care encounter are less likely to misuse or waste health care
resources. (R. at 199-200, Rivera Aff. ^[ 11).
6

Maak sued IHC challenging her $986.63 coinsurance obligation prescribed by her
Regence Plan.8 In this case, Maak's obligation arose when she received health care at
IHCs LDS Hospital on April 2-5, 2002. Because LDS Hospital is a "Participating
Provider" under contract with Regence, the amount of Maak's coinsurance obligation was
determined entirely and exclusively by the Regence Plan. Likewise, LDS Hospital's
obligation to provide medical services to Maak and to charge her the appropriate
coinsurance amount was also controlled by the Regence Plan. Every act of IHC that
Maak complains of in her Amended Complaint was undertaken in compliance with the

The $986.63 sought by Maak includes coinsurance payments for both facility use and
physician fees. Maak does not challenge the coinsurance payment for the physician fees
and, therefore, the actual coinsurance amount sought by Maak from IHC is $964.59,
which is computed as follows: IHCs itemized Statement of Charges for the Procedure
was $11,396.11, which represents the charges both for the facility ($11,208.11) and for
the physician ($188.00). The amount of Eligible Medical Expenses for the facility
charges determined by Regence under the flat rate Diagnostic Related Group method was
$13,274.95. Under the Plan, Maak's coinsurance obligation is 20% of Eligible Medical
Expense, capped annually at $1,000.00. Regence applies the 20% coinsurance to the
lesser of itemized charges or allowed charges. 20% of $11,208.11 is $2,241.62. Because
this amount exceeds the $1,000 coinsurance annual cap, Maak's maximum coinsurance
obligation for the Procedure was $1,000.00. Regence had previously applied a
coinsurance payment of $35.41, which, when deducted from the $1,000 annual
coinsurance maximum resulted in a $964.59 coinsurance payment due for facility
charges. (R. at 199, Affidavit of Teresa L. Rivera ("Rivera Aff.") f 9 and n.l; reproduced
in the Addendum).
The amount of Eligible Medical Expenses for the physician charges ($188.00)
determined by Regence was $110.20. The Regence-defined reimbursement method was
not used in calculating the physician charges. Under the Plan, Maak's coinsurance
obligation is 20% of Eligible Medical Expenses. 20% of $110.20 is $22.04 (which is part
of the $35.41 coinsurance payment discussed in the prior paragraph). Adding the $22.04
coinsurance for physician charges and $964.59 coinsurance for the facility charges equals
Maak's total coinsurance obligation of $986.63. (R. at 199, Rivera Aff. ^ 9 and n.l).
7

Regence Plan and at Regence's direction. Indeed, IHCs contract with Regence expressly
provides that IHC facilities are to collect applicable copayments. (R. at 443, Provider
Agreement at 6 ^} 3.a (filed under seal)).
Maak objects to her coinsurance payment obligation because the contractual flat
rate (DRG) reimbursement paid by the Regence Plan exceeds IHCs itemized statement of
services that was sent to Maak as required by state law.9
B.

PROCEDURAL HISTORY
Maak filed her Complaint against IHC on May 27, 2003, (R. at 1-24), and an

Amended Complaint against IHC on June 17, 2003, (R. at 30-43). Because Maak's
Amended Complaint was based solely on her dispute with her coinsurance obligation —
an obligation arising under Maak's contract with Regence and calculated solely by
Regence — IHC filed a Third Party Complaint against Regence on July 25, 2003, (R. at
69-82).
Regence moved to compel arbitration,10 (R. at 92-159), and IHC moved for
summary judgment on all of Maak's claims, (R. at 169-255). In response, Maak moved
for partial summary judgment on her contract claims, (R. at 268-295), and moved for a
continuance under Utah R. Civ. P. 56(f) in order to conduct additional discovery, (R. at
256-67).

9

Utah Code Ann. § 26-21-20; see also infra part III.C.l.

10

Maak's contract with Regence contains an arbitration clause; IHCs Admissions
Conditions do not.
8

On May 17, 2004, the trial court held a hearing on IHC's motion for summary
judgment, Maak's cross-motion for partial summary judgment, Maak's motion for a Rule
56(f) continuance, and Regence's motion to compel arbitration. (R. at 710, Hr'g Tr.). The
hearing was followed by a minute entry dated June 21, 2004 in which the trial court
granted IHC's motion for summary judgment on all of Maak's claims, denied both of
Maak's motions, and dismissed Regence's motion to compel arbitration as moot. (R. at
480-84). In accordance with this minute entry, the trial court entered a Memorandum
Decision and Order, (R. at 685-93; reproduced in the Addendum), and Judgment in a
Civil Case, (R. at 682-84), on January 11, 2006.
In its Memorandum Decision and Order, the trial court concluded that, in choosing
to use her Regence Plan to help pay for her medical treatment, Maak agreed to be bound
by the terms of the Regence Plan, which operates pursuant to the provider agreement
between Regence and IHC. (R. at 689). The court then held that Maak had agreed to
make the coinsurance payment in both her Regence Plan contract and in IHC's
Admissions Conditions and, consequently, that IHC did not breach a contract with Maak
when it billed Maak for the $964.50 coinsurance obligation required under the Regence
Plan. (Id.)}1 The court concluded that Maak's complaint should have been directed
at Regence and not IHC because it is the Regence Plan that determines her

11

The court also pointed out that Maak's coinsurance obligation was computed by
Regence based on IHC's actual itemized costs instead of the Regence contract amount;
this resulted in Maak paying less than she would have otherwise paid because the
hospital's itemized costs were less than the Regence-determined flat rate, DRG
reimbursement amount on which the coinsurance would normally be computed. (Id.).
9

coinsurance obligations. (Id. at 690). Maak appeals from this Memorandum Decision
and Order and the associated Judgment in a Civil Case. (R. at 694-97, Notice of Appeal).
C

THE UNDISPUTED FACTS UNDERLYING THE TRIAL COURT'S
GRANT OF SUMMARY JUDGMENT IN FAVOR OF IHC
1.

On April 2-5, 2002, Maak received emergency and surgical critical care

treatment (the ,,Procedure,,) at LDS Hospital. (R. at 4, Am. Compl. % 15).
Maakfs Consent and Conditions of Admission
2.

Maak is the wife of Charles Maak. (R. at 5, Am. Compl. ^ 20). Charles

Maak is an attorney who is "Of Counsel" with Parr Waddoups Brown Gee & Loveless,
the firm representing Maak.
3.

Upon Maak's admission to LDS Hospital, her husband Charles Maak

executed a Consent and Conditions of Admissions ("Admissions Conditions") (R. at 194;
reproduced in the Addendum) on Maak's behalf.
4.

In the Admissions Conditions, Maak agreed to "remain responsible for all

co-payments, deductibles, co-insurance, and/or non-covered services regardless of
amount paid by insurance or third party payor." (R. at 194, Admissions Conditions ^
2.g) (emphasis added).

12

See Utah Code Ann. § 78-14-5(4)(b) (authorizing spouses to consent for health care);
Id. § 30-2-9 (husband and wife jointly liable for family expenses).
10

Maak's Regence Plan
5.

When Maak received the Procedure, Charles Maak was a Subscriber and

Maak was a Family Dependent under the Regence Blue Cross Blue Shield of Utah Health
Care Agreement for Utah State Bar Members and Employees (Type BR6). (R. at 197,
Rivera Aff. 1(3).
6.

The Regence Plan dictates the terms of Maak's health care coverage

including the terms under which Maak received the procedures as an in-patient at IHC's
LDS Hospital. (R. at 215, Plan ^ A, B). In order to provide medical services to its Plan
members, Regence contracts with "Participating Providers," such as LDS Hospital, "to
provide to Members Covered Services in accordance with the Provisions of this
[Plan]." (Id.) (emphasis added).
7.

Under the Regence Plan, in-patient care rendered by "Participating

Providers" is covered by Regence at a rate of 80% of the eligible medical expenses
associated with the care. Maak's coinsurance obligation requires her to pay the remaining
20% of eligible medical expenses. (R. at 204, Plan 1} D); (R. at 218, Plan ^ F.6). Maak's
coinsurance obligation is capped at $1,000.00 annually. (R. at 204, Plan ^f D).
8.

IHC's LDS Hospital is a contracted, "Participating Provider" under the

Regence Plan. Participating Providers agree to provide covered medical services to
members "in accordance with provisions of [the Plan]." (R. at 198, Rivera Aff. ^ 4);
(see R. at 215, Plan % B) (emphasis added).

11

9.

Maak's Procedure was a Covered Service under the Plan, subject to the

reimbursement arrangements between LDS Hospital and Regence and Maak's
coinsurance obligations prescribed by the Plan. (R. at 198, Rivera Aff. ^f 5).
10.

Participating Providers, such as IHC's LDS Hospital, agree with Regence to

accept a flat rate (DRG) reimbursement amount for in-patient Covered Services in lieu of
the provider's itemized statement of charges for the services. The flat rate reimbursement
amount is referred to in the Plan as the "Eligible Medical Expenses." (R. at 218, Plan f
F.14).
11.

For in-patient Covered Services such as Maak's procedure, Regence

determines the flat rate reimbursement amount to be paid to the Participating Provider by
categorizing the procedure within one of approximately 520 Diagnostic Related Groups
("DRGs"). Each DRG classification is reimbursed at a flat rate without regard to the
Participating Provider's actual charges for services. (R. at 198, Rivera Aff. <| 6).
12.

In the vast majority of cases, the DRG reimbursement method used by

Regence results in payment to the Participating Provider that is less than the Provider's
itemized statement for services. In a minority of cases, the DRG reimbursement amount
is greater than the Provider's itemized statement. (R. at 198, Rivera Aff. ^ 7).
13.

The Regence Plan specifically notified Maak that the DRG-based flat rate

reimbursement amount "can be greater or less than the facility's actual charges for
Covered Services." (R. at 198, Rivera Aff. ^ 7); (R. at 216, Plan ^ B.2.b) (emphasis
added).
12

14.

After Maak's Procedure was performed, IHC prepared an itemized

Statement of Patient Services (the "Statement") and provided the Statement to Maak and
Regence. (R. at 250-253, Statement). The Statement was provided in compliance with
Utah Code Ann. § 26-21-20, which requires each hospital to provide an itemized
statement of costs to any patient receiving medical care. The Statement is not a bill for
services and, as required by law, is stamped "DO NOT PAY" on each page. (R. at 250253, Statement).
15.

Based on the description of services contained in the Statement, Regence

determined the amount of Eligible Medical Expenses for the Procedure according to the
DRG groupings. In this instance, Regence determined the Eligible Medical Expenses for
the Procedure under the applicable DRG category (DRG 150) to be $13,274.95. This
reimbursement amount was greater than IHC's Itemized Statement, which was
$11,208.11. Pursuant to the terms of Maak's Plan, Regence determined that Maak's
coinsurance obligation was $986.63, of which $964.59 was for facility fees. (R. at 199,
Rivera Aff. ^ 9 and n.l); see also supra n.8.
16.

Regence prepared and mailed an Explanation of Benefits ("EOB"), (R. at

247-48), to IHC and to Maak indicating the amount of Maak's coinsurance obligation for
the Procedure. (R. at 199, Rivera Aff. ^ 10).
17.

In accordance with the Regence EOB and the Regence Plan, IHC then sent

Maak a billing statement for Maak's coinsurance obligation of $986.63, including the
$964.59 to be paid to IHC. (R. at 199, Rivera Aff. \ 9 and n.l); see also supra n.8.
13

Maak1 s coinsurance amount was computed by Regence based on the lesser amount
of IHCs itemized costs and not the greater DRG flat rate reimbursement amount
determined by Regence. (R. at 199, Rivera Aff. % 9 and n.l); (R. at 247, EOB). This
made Maak's payment less than it would have been otherwise.
18.

IHCs contract with Regence expressly provides for IHC to collect the

coinsurance amount from patients insured by Regence. (R. at 443, Provider Agreement at
6 Tj 3.a (filed under seal)).
SUMMARY OF ARGUMENT
IHC did nothing more than comply with and follow the directions of Regence as
required by Maak's Regence Plan and IHCs agreement with Regence.
Collecting Maak's coinsurance was not a breach of any contract between Maak and
IHC. When Maak was admitted to LDS Hospital, her husband signed the Admissions
Conditions, and in so doing, specifically agreed that, as a condition of receiving
treatment, Maak would pay her coinsurance obligation as required by her Plan regardless
of the amount of reimbursement received by IHC from Maak's insurer.
The trial court correctly granted summary judgment in IHCs favor because IHC
has no role or control in the operation of Maak's Regence Plan and because Maak
expressly agreed to pay her coinsurance in the exact circumstance from which her claim
arises.
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Concerning Maak's motion for a Rule 56(f) continuance, the arguments Maak
makes on appeal concerning the needfor additional discovery were not raised in the trial
court and therefore are waived. Even if the issues raised for the first time on appeal were
raised below, the Rule 56(f) motion would have been properly denied because the facts
Maak now seeks to discover for the first time on appeal are not material facts that would
defeat IHCs motion for summary judgment.
ARGUMENT
L

THE DRG REIMBURSEMENT METHOD IS WIDELY USED AND
COURTS HAVE REPEATEDLY DENIED CLAIMS SIMILAR TO
MAAK'S CHALLENGING THE DRG APPROACH.
Maak's claim challenges a billing method used widely throughout the health-care

industry for more than 20 years. Indeed, Congress requires Medicare to use the same
"DRG" method used by Regence, and the State of Utah uses it as well. An understanding
of this reimbursement method and the fact that Maak's claim ignores over two decades of
experience and judicial rulings regarding this system is warranted.
Under the "actual cost" approach used by Medicare prior to 1983, certain health
care providers would over-bill, administer unnecessary treatments, or even file Medicare
reimbursement requests for services never rendered. Consequently, in 1983, Congress
abandoned the "actual cost" approach and replaced it with the Prospective Payment
System ("PPS"), 42 U.S.C. § 1395ww(d)(l), in order to "to reform the financial
incentives hospitals face, [by] promoting efficiency in the provision of services by
rewarding cost/effective [sic] hospital practices." Springdale Mem'l Hosp. Ass'n v.
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Bowen, 818 F.2d 1377, 1379 (8th Cir. 1987).
Under the PPS, the Secretary of Health and Human Services establishes "a fixed
reimbursement rate for each DRG based upon the average length of stay of patients
within that DRG [and adjusted for other factors]." Sisters of Charity Hosp. v. Riley, 231
A.D.2d 272, 276 (N.Y. App. Div. 1997) (emphasis added); see also 42 U.S.C. § 1395ww;
42 C.F.R. § 412. Rather than submit a reimbursement request for the actual cost for the
required treatment, "the hospital is reimbursed the predeterminedfixedamount for that
patient's hospital stay irrespective of. . . its cost" Sisters of Charity Hosp., 231 A.D.2d at
276 (emphasis added).
Under the DRG reimbursement approach, if a hospital's actual costs for the care
are higher than the PPS reimbursement rate, the hospital must absorb the excess cost. The
hospital cannot charge the patient for the overage. Sisters of Charity Hosp., 231 A.D.2d
at 277 (citing 42 C.F.R. § 412.42). However, "if the hospital's actual costs for the stay are
lower than the predetermined PPS payment for the patient's DRG, the hospital retains the
Medicare overpayment" Sisters of Charity Hosp., 231 A.D.2d at 276 (citation omitted)
(emphasis added). Consequently, hospitals are incentivized to keep Medicare costs below
the DRG reimbursement amount. York Hosp. v. Me. Health Care Fin. Comm., 719 F.
Supp. 1111, 1115 (D. Me. 1989).
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More recently, Congress adopted a similar fixed-rate reimbursement system
requiring patient copayments for outpatient care. 42U.S.C. § 13951(t)(8). Under this
Outpatient Prospective Payment System ("OPPS"), Medicare beneficiaries are required to
make a copayment as a percentage of the OPPSfixedamount. See generally id.
Significantly, Congress did not include a provision allowing beneficiaries to recover the
cost of their copayment if the reimbursement value exceeds the hospital's actual cost —
which is exactly what Maak seeks to do in this lawsuit.
For its part, the State of Utah has incorporated similar cost-sharing mechanisms
into its programs such as the Utah Children's Health Insurance Program. For example,
Utah Admin. Code R414-2A-9 provides for the following reimbursement methodology:
(1) Payments for inpatient hospital services are paid on a prospectively
determined amount for each qualifying patient discharge under a Diagnosis
Related Group (DRG) system. DRG weights are established to recognize
the relative amount of resources consumed to treat a particular type of
patient. The DRG classification scheme assigns each hospital patient to one
of over 500 categories or DRGs based on the patient's diagnosis, age and
sex, surgical procedures performed, complicating conditions, and discharge
status. Each DRG is assigned a weighting factor which reflects the quantity
and type of hospital services generally needed to treat a patient with that
condition. A preset reimbursement is assigned to each DRG. . . .
In contracting with providers, the State of Utah, Regence, and other private
insurers impose a DRG-based reimbursement system on in-patient services for the same
reason Medicare uses the DRG methodology—to control health care costs and, thereby
allow for reduced insurance premiums. Maak's lawsuit fundamentally challenges this
established cost-cutting reimbursement methodology used by insurers throughout the
United States as well as the Congressionally mandated public Medicare system of
17

reimbursement used for over two decades. In other words, this isn't something Regence
and IHC just made up to make life difficult for Maak.
IL

MAAK'S CLAIM MUST BE DIRECTED AT REGENCE, NOT IHC.
Maak complains against the wrong party. As demonstrated in Part III.A below,

Maak's coinsurance obligation is derived solely and exclusively from her Regence Plan,
which explicitly informs Maak that her coinsurance obligation remains even if the flat
rate DRG reimbursement amount exceeds the itemized statement of services. IHC neither
created nor determined Maak's coinsurance obligation. Regence determined the amount it
would reimburse IHC for Maak's in-patient care and the amount of coinsurance Maak was
to be charged. If Maak has a complaint about her coinsurance, that complaint is properly
directed toward her Regence Plan, which prescribes the payment.
III.

MAAKfS BREACH OF CONTRACT CLAIM WAS PROPERLY
DISMISSED BECAUSE MAAK EXPRESSLY AGREED IN HER
REGENCE PLAN AND THE IHC ADMISSIONS CONDITIONS TO THE
VERY BILLING CIRCUMSTANCE SHE CHALLENGES.
The trial court correctly granted summary judgment in favor of IHC on Maak's

contract claim because Maak failed to establish the prima facie elements of such a claim.
"The elements of a prima facie case for breach of contract are (1) a contract, (2)
performance by the party seeking recovery, (3) breach of the contract by the other party,
and (4) damages." Bair v. Axiom Design, L.L.C., 2001 UT 20, % 14, 20 P.3d 388, 392.
Maak did not, and on appeal still cannot, establish a "breach of the contract," by IHC or
that she suffered any damages.
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A.

The Amount of Maak's Coinsurance Obligation to IHC Arises from the
Regence Plan,

Maak apparently contends that the contract breached by IHC is a contract implied
from the language of Utah Code Ann. § 26-21-20. See infra Part III.B. According to
Maak, IHC apparently breached the contract by following Regence's directions to charge
Maak a $964.59 coinsurance payment. Maak asks the Court to analyze her claim
divorced from her insurance coverage and obligations thereunder. IHC's position is that
there is no implied contract, but there are express, written contracts with which both IHC
and Regence have complied.
Undisputed facts supporting IHC's position on this issue are as follows:
1.

Maak contracted with Regence to provide her a network of care facilities
and doctors where she could receive medical care and have the cost of such
care divided between Maak and Regence according the Regence Plan. (R.
at 202-245, Plan).

2.

Regence contracted with LDS Hospital to provide medical care to Regence
insureds "in accordance with the Provisions of [the Plan]." (R. at 215, Plan
Tf B). For inpatient services, IHC agreed to accept a flat rate Eligible
Amount to be determined by Regence's DRG method as full payment, even
if the flat rate amount is less than itemized charges. (R. at 215, Plan TJ
B.2.a); {see also R. at 410, Provider Agreement attached as Exhibit B to
Regencefs Mot. Compel Arbitration and attached Schedule 1 (2002 DRG
Rate Table)).

3.

The Regence Plan determines how payment of the Eligible Amount to IHC
will be divided between Regence and Maak, who has an express
coinsurance obligation to pay 20% of the Eligible Amount. {See R. at 204,
Plan H D).

Maak does not dispute that her $964.59 coinsurance obligation is derived from her
Regence Plan and determined solely by Regence. Maak received a medical procedure
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valued by Regence at $13,274.95. Regence paid $12,310.36, leaving Maak a coinsurance
obligation of $964.59. Having received a $12,310.36 benefit from her Plan, Maak
now wants to pocket this benefit and, at the same time, ask the Court to disregard
the existence of her insurance and its associated coinsurance obligation.
In her agreement with Regence, Maak agreed to be bound by the contract between
Regence and Participating Providers. (R. at 215, Plan ^f B). She also agreed to the caveat
that: "Contractual payment schedules can be greater than or less than the facility's actual
charges for Covered Services." (R. at 216, Plan ^ B.2.b) (emphasis added). Pursuant to
the Regence Plan, Regence determined Maak's required coinsurance payment. (R. at 199,
Rivera Aff4 7).
Maak received an EOB from Regence determining that she owed IHC $964.59
under her Regence Plan. (R. at 247-48). This coinsurance amount was determined by
Regence based on the lesser amount of IHCfs itemized costs and not the higher
contractual DRG reimbursement amount. Maak does not contest that this amount is
derived from and determined by Regence under her Regence Plan. Maak's contention
that she has no obligation to pay this amount is in fact a challenge to her obligations under
her Regence Plan masquerading as a breach of contract claim against IHC.
B.

Maak's Only Contract with IHC Affirms Her Duty to Pay the
Coinsurance Amount Computed by Regence.

Maak's breach of contract claim also fails because Maak expressly agreed with
both Regence and IHC that she would be responsible for her coinsurance obligation
without regard to the amount paid to IHC by Regence. This is illustrated by a trilogy of
20

undisputed facts:
1.

Maak's Regence Plan advises her that Eligible Amounts are set Min
accordance with contractual payment schedules" and that "Contractual
payment schedules can be greater than or less than the facility's actual
charges for Covered Services." (R. at 216, Plan ^ B.2.b) (emphasis
added);

2.

Maak's Plan advises her that she is responsible for 20% of Eligible Medical
Expenses as her coinsurance obligation, (R. at 204, Plan ^ D); and

3.

The Admissions Conditions impose on Maak an obligation to pay her
portion of coinsurance "regardless of amount paid by insurance or third
party payor." (R. at 194, Admissions Conditions ^| 2.g) (emphasis added).

Maak contends that the Admissions Conditions obligate her to pay only "the dollar
value of all actual services rendered." Maak Brief at xi. Contrary to Maak's position, her
agreement in the Admissions Conditions was as follows:
Patient and the undersigned, if other than the Patient, each jointly and
severally agree to pay for all the health care services rendered to Patient in
the Facility including but not limited to any amounts not paid by any
insurance company or other third party payor. Patient and the undersigned,
if other than the Patient, remains responsible for all co-payments,
deductibles, co-insurance, and/or non-covered services regardless of
amount paid by insurance or third party payor.
(R. at 194, Admissions Conditions) (emphasis added).

Maak suggests no legal basis to
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Maak's request for judicial sanction to breach her Regence Plan also disregards the fact
that Regence relies on enforcement of coinsurance obligations in setting premium levels.
Sworn testimony by Teresa Rivera, Vice President of Benefits Administration for
Regence, establishes:
The existence of the Member's coinsurance obligation is important in
determining the pricing of the Insurance Plan for at least two reasons. First
coinsurance reduces the cost to Regence by requiring the Member to pay
some portion of Covered Services, thereby allowing the insurer to reduce
the cost of premiums and benefiting the entire insurance group of which the
21

imply a contractual obligation that would be contrary to this express, stated obligation.
Maak can't have it both ways - if she accepted the benefit of the insurance then she
has to also accept the coinsurance obligation that accompanies that benefit. The only way
for Maak not to have been required to pay the coinsurance would have been to pay the
entire bill ($11,208.11) herself; she then would have been entitled to pay the $11,208.11
amount on the statement of billed charges, without also paying any additional
coinsurance. But Maak chose to access her insurance coverage and enjoyed a significant
financial benefit by utilizing her insurance and paying only the coinsurance ($964.59).
In her brief, Maak correctly notes: "full performance of a duty under a contract
discharges the duty." Maak Brief at 2 (quoting Restatement (Second) Contracts § 235
(1981)). But Maak's duty under her contracts with Regence and IHC was to pay her
coinsurance regardless of the amount reimbursed by Regence to IHC. She fulfilled that
duty only when she paid the coinsurance to IHC. No contract was breached by IHC by
requiring satisfaction of that obligation.

Member is a part. Second, the existence of the coinsurance feature is an
important utilization management mechanism in that insured persons who
are required to pay some portion of each insured health care encounter are
less likely to misuse or waste health care resources.
(R. at 199-200, Rivera Aff. 1f 11).
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C.

Utah Code Ann. § 26-21-20 is Immaterial to Maakfs Claim Because It
Deals with Notice to the Consumer, Not Insurance Billing Practices.

Maak asks the Court to interpret Utah Code Ann. § 26-21-20 (reproduced in the
Addendum) to mean that once the amount of the Participating Provider's itemized charges
have been paid, the patient no longer has any obligation to pay coinsurance. Maak Brief
at vi. The statute does not say this, so Maak tries to infer that intent from what it does
say. Maak selectively quotes the first three subsections of Utah Code Ann. § 26-21-20
and then concludes that the "statement of itemized charges" is essentially a final bill or
invoice that somehow fixes all payment responsibilities. See Maak Brief at vi
("Intertwined with such an itemized statement of charges is the concept that once payment
has been made . . . no further obligation is owed by the patient."). In contrast to Maak's
argument, Utah Code Ann. § 26-21-20 itself, and other provisions in Utah's Insurance
Code, make clear that the statutory construction sought by Maak is misguided.
1.

Utah Code Ann. § 26-21-20

Maak cites and relies heavily on Utah Code Ann. § 26-21-20(l)'s requirements that
a hospital "provide a statement of itemized charges to any patient receiving medical care .
..." However, Maak fails to quote for the Court's attention subsection (6) of this statute,
which provides:
A statement of charges to be paid by a third party and related information
provided to a patient pursuant to this section shall be marked in bold:
'DUPLICATE: DO NOT PAY' or other appropriate language.

23

(First emphasis added; capitalization in original).14
This language makes it clear that the itemized statement is not a bill or invoice and
is not meant to supercede insurance billing arrangements, methods, calculations, or
amounts. This unambiguous statutory language certainly prevails over Maakfs
"intertwinement" theory regarding this code section and the "implications" Maak
advances. See Maak Brief at vi.
The "patient's obligation," Maak Brief at x, is not fixed by the itemized billing
statement unless the patient chooses to self-pay the entire bill and forego insurance
coverage. Once Maak chose to submit a claim to Regence, she became liable to pay the
coinsurance required by her Plan when her insurance is utilized for medical services.
"Under Utah law, the scope of the risk an insurance company takes is determined by the
terms of the policy, not by the expectations of the insured." Green v. State Farm Fire &
Cas. Co., 2005 UT App. 564,]34, 127 P.3d 1279, 1285.
2.

Utah Code Ann. § 31A-22-617

Utah explicitly approves of preferred provider billing arrangements between
insurers and health care facilities like the one at issue between Regence and
IHC. For example, as described in the Health Insurance part of Utah's Insurance Code:

It is also instructive to note that subsection (5) of 26-21-20 provides that hospitals shall
not send an itemized statement to Medicare patients (persons insured under "Title XIX of
the Social Security Act"), apparently in recognition that payment will be made under a
DRG system to which the itemized billing is irrelevant.
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Health insurance policies may provide for insureds to receive services or
reimbursement under the policies in accordance with preferred health care
provider contracts as follows:
(1) Subject to restrictions under this section, any insurer or third
party administrator may enter into contracts with health care
providers as defined in Section 78-14-3 under which the health
care providers agree to supply services, at prices specified in
the contracts, to persons insured by an insurer . . . .
Utah Code Ann. § 31A-22-617 (emphasis added).
Significantly, in 2005 the Utah legislature provided even more clarity to this issue
by adding what is now codified as Utah Code Ann. § 31A-22-617(1 )(a)(ii): "In any
dispute involving a provider's claim for reimbursement, the same shall be determined in
accordance with applicable law, the provider contract, the subscriber contract, and the
insurer's written payment policies in ejfect at the time services were rendered" (emphasis
added).
Thus, Maak's requested construction of section 26-21-20 is not only internally
inconsistent with the statute itself, but also collides with section 31 A-22-617(1), which
explicitly contemplates the very type of preferred provider arrangement that exists
between IHC and Regence.
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IV.

THE RULE 56(f) ARGUMENTS RAISED BY MAAK ON APPEAL WERE
NOT RAISED BELOW AND ARE WAIVED; EVEN IF MAAK'S
APPELLATE ARGUMENTS WERE RAISED BELOW, THE DENIAL OF
HER RULE 56(f) MOTION WOULD HAVE BEEN CORRECT BECAUSE
THE REQUESTED DISCOVERY WOULD NOT AFFECT THE TRIAL
COURT'S DECISION.
In a single paragraph, Maak concludes that the Rule 56(f) motion should not have

been denied. Maak Brief Part V, at 5. However, Maak makes this conclusion without
providing any argument regarding why her motion should have been granted. See id. As
previously mentioned, a trial court's denial of a Rule 56(f) motion is reviewed for abuse
of discretion. Riddle, 2004 UT App. 487, ^ 5, 105 P.3d at 973. "Under this standard, we
will not reverse unless the decision exceeds the limits of reasonability." Campbell,
Maack & Sessions v. Debry, 2001 UT App. 397, If 6, 38 P.3d 984, 988.
On appeal, Maak claims that a Rule 56(f) continuance was necessary to explore
two issues: (1) whether "it rarely occurs that IHC receives overpayments," and (2)
whether "Maak would have been required to pay the same co-payment amount if IHC
would have measured from the $11,396.11 charges." Maak Brief at 5. These issues
were not raised below. Rather, before the trial court, Maak argued that a Rule 56(f)
continuance was necessary in order to conduct discovery regarding three issues: (1)
whether the Regence Plan was ever sent to Maak; (2) to discover the terms of the
reimbursement agreement between Regence and IHC; and (3) to determine whether
Regence forced IHC to bill Maak the $964.59 coinsurance amount. (R. at 260-61, Mem.
Supp. PL's Rule 56(f) Mot.). Because Maak argues for entitlement to Rule 56(f) relief
here on grounds not presented to the trial court, her appellate arguments have been
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waived.

See, e.g., State v. Martin, 2002 UT 34, Tf 28 n.4,44 P.3d 805, 811 (failure to

raise an argument below waives the right to argue it on appeal); Associated Gen.
Contractors v. Bd of Oil Gas & Mining, 2001 UT 112, \ 27 n.5, 38 P.3d 291, 300
(same).
Even if Maak had raised these newly asserted issues below so that they could be
considered on appeal, her Rule 56(f) motion would still be appropriately denied. Her first
newly asserted basis for Rule 56(f) relief is improper because the number of DRG
overpayments received by IHC is irrelevant to the specific contractual obligations agreed
to by Maak. Maak's second newly asserted basis for Rule 56(f) relief is improper because
the district court noted that Maak's coinsurance amount was in fact determined based on
the $11,208.11 of itemized costs and not the DRG flat rate reimbursement amount. (R. at
689, Mem. Decision and Order). The consequence of all this is that Maak ends up
being entirely unaffected by Regence's DRG arrangement with IHC because her
coinsurance amount was actually computed by Regence on the billed charges, not
the flat, contracted DRG rate. Thus, the two issues raised for the first time on appeal
would not have formed the proper basis for a Rule 56(f) continuance even

If Maak had raised the same Rule 56(f) arguments here as she raised below, her appeal
would still be fruitless because it is undisputed that: (1) Regence sent the Plan to Maak—
a fact that Maak cannot dispute, (R. at 432, Affidavit of Mary Carbaughffl[4-8); (2) the
Provider Agreement between Regence and IHC was provided to Maak, (R. at 202-45,
Plan); (R. at 443, Clawson Aff. Ex. 1); and (3) IHC never argued that it was required'to
bill Maak for her coinsurance. Rather, IHC's position has always been that it billed Maak
for her coinsurance in accordance with the Regence Plan and Provider Agreement, (see,
e.g., R. at 184, IHCs Mem. Supp. Mot. Summ. J., Statement of Material Facts ^ 17).
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if asserted below. None of the facts requested to be discovered would have created a
"genuine issue of any material fact" which could have defeated summary judgment under
Rule 56 of the Utah Rules of Civil Procedure.
CONCLUSION
Maak's coinsurance obligation arose exclusively from her Regence Plan and was
calculated by Regence. Maak's coinsurance obligation is mandated by the contract she
signed with Regence. This same contract informed Maak that the predetermined
reimbursement rate paid to Participating Providers such as IHC may be more or less than
the actual cost of the treatment. Maak agreed to these terms. Maakfs complaint with the
operation of her Regence Plan is misdirected at IHC. Additionally, to the extent Maak
had a contractual relationship with IHC resulting from her care, she agreed in the
Admissions Conditions that she would remain responsible for her coinsurance obligation
regardless of the amount paid to IHC by Regence. Consequently, Maak has no claim for
breach of contract. The trial court's grant of summary judgment in favor of IHC should
be affirmed.
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Utah Code Ann. §26-21-20
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Admissions Conditions

Consent and C l . -/tions of Admission
As either the Patient or the legally a u t h o r e d representative of the Patient, the following consents " d e r a t e s . ™«
W"™'*
are made on my own behalf or on behalf of the Patient m partial .consideration of the health care services to be provided to the Patient
in the Facility:
1 Consent for Services. On behalf of the Patient, consent is hereby given to the Facility, its contractors medical staff, and ?™ploveesto
provde faclity and o her health care services to Patient and to administer physician orders for the benefit of the Patient. It « . ^ t o o d
fhat there'sI frisk of substantial and serious harm involved in such facility and health care services, and such risk ,s acceptedin the hope
of obtaining beneficial results from such services. It is understood that physicians are separately '"Pons-We j » explain w h a ' " e V d° and;
in some cases to obtain separate consent (or some of the services they perform. It is understood that now and in the future, the Patient
a n d T s / h e T g a l l y au horized representatives have the right to ask questions and to receive answers to such questions about the Pa ,ent s
^
a
X
i
2
l
services.- AH such questions, if any. have been satisfactorily answered No promises of
^ L ^ a ^ a ™
or successful result have been made, it being understood and accepted that there is some uncertainty involved m the facility and health care
services for which this consent is given.
I understand that many physicians and other health care providers furnishing service to the patient, including residents and interns are or
L a y b^employees o 7 t h e State of Utah, the University of Utah Facility and/or the University of Utah Schoo of Medicine. University
E s t a t e Z S X e e . are sublet to the provisions of the Utah Governmental Immunity Act. UCA 6 3 - 3 0 - 1 . et seq., U C A
9 5 3 as^amended
which controls all procedures and provisions with respect to any claim of liability or malpractice involving such md.v.duals. Any questions 1
have had about the same have been satisfactorily answered.
2.

Miscellaneous agreements and understandings:
p.,:„„ t r»rpiup<;
a. Medical Education. Permission is given for observers involved in medical training and education to be present when the Patient rece.ves
health care services.
b.

Personal Property. It is understood that the Facility is not responsible for personal property that is not deposited in the Facility's safe,

c

Personal Medication. It is understood that the Patient should discontinue the use of any drugs or medications obtained outside of the
Facility, and that while in the Facility the only drugs or medications that the Patient should take are ones ordered »n the Patient s medical
record by an attending physician. The Facility Is released from liability for any harm caused by the Patient s failure to observe this
condition of admission,
d Special Duty Nursing. It is agreed that the Patient will not arrange for or attempt to arrange for any special duty nursing care to be
provided in the Facility without the advance consent of the Facility. In the event that any such special duty nursing care is arranged for
by or for Patient, it is understood and agreed that the Facility is not responsible for either the results of such care or to pay for such
care.
e. Release of Information. The Jaw requires IHC to make and keep records of your medical treatment. IHC safeguards those records.
Access to medical records is limited to persons who are providing, coordinating, evaluating, or improving health care, and to persons who
are involved in maintaining medical records, subject to applicable law. By receiving services at IHC facilities or from providers
under contract with IHC Health Plans, you agree to the release of medical record information for the uses specified above. You also
agree to release claims related information to insurance companies or other third parties to assist in paying your health care costs.
f.

Assignment of Benefits. Any and all benefits from insurance companies and other third party payors that are payable to Patient or on
behalf of Patient for health care services and related payments for services rendered or provided to Patient are hereby transferred and
assigned to Facility for the exclusive purpose of paying for charges associated with health care services provided to Patient in the Facility.
It is understood and intended that all insurance companies and other third party payors will pay benefits directly to Facility in payment
of Facility's charges and the charges of any other health care providers for whom Facility is authorized to bill in connection with health
care services provided to Patient.

g. Financial Responsibility. Patient and the undersigned, if other than the Patient, each jointly and severally agree to pay for all the health
care services rendered to Patient in the Facility including but not limited to any amounts not paid by any insurance company or other
third party payor. Patient and the undersigned, if other than the Patient, remains responsible for all co-payments, deductibles, co-insurance,
and/or non-covered services regardless of amount paid by insurance or third party payor. It is understood and agreed that charges not
paid in a timely fashion may be placed for collection or with an attorney for purposes of collection. It is further understood and agreed
by the Patient and the undersigned that any amounts not paid within 30 days of the date of the Facility's bill or statement for payment
shall accrue interest at the rate of 1 1/2% per month (18% per year) on the unpaid balance. In the event that any unpaid balance is
placed for collection or with an attorney for collection, Patient and the undersigned, if other than the Patient, each jointly and severally
agree to pay costs and a reasonable attorney's fee in connection with the collection process. A service charge of $ 1 5 . 0 0 may be collected
in connection with any check or other instrument tendered by me but returned unpaid to the facility.
h.

Medicare/Medicaid Patient's Certification. I certify that the information given by me in applying for payment under Titles XVIII and XIX
of the Social Security Act is correct. I authorize any holder of medical or other information about me to release to the Social Security
Administration or its intermediaries or carriers or to the State any information needed to process a claim for this or any related service.
I request that payment of authorized charges be made in my behalf directly to the Facility for its charges and for any charges of physicians
or other providers for whom the Facility is authorized to bill in connection with its service.

i.

CHAMPUS/CHAMPVA Authorization. I request payment of authorized benefits to the Facility on my behalf for any services furnished
me by the above named Facility, including physician services. I authorize any holder of medical or other information about me to release
to CHAMPUS/CHAMPVA and its agents any information needed to determine these benefits or benefits for any related services.

The undersigned signs this document either as the Patient or as the agent or representative of the Patient authorized to execute this
document and to accept and agree to its terms on behalf of the Patient. I have read the foregoing and have had the opportunity to ask
any questions f may have about the foregoing. Such questions have been answered to my satisfaction, and I understand what I am
agreeing to by signing below. I understand that I am entitled to request and obtain a copy of this document.

D a t e Signing

I

mnnlc.

WitfSess

I

3£YN V-N

(Patient's Agent or Representative)

Affidavit of Teresa L. Rivera

MANNING CURTIS BRADSHAW
&BEDNARLLC
Steven C. Bednar, #5660
L.R. Curtis, Jr., #0784
Mary C. Gordon, #6880
Third Floor Newhouse Building
10 Exchange Place
Salt Lake City, UT 84111
Telephone: (801) 363-5678
Facsimile: (801)364-5678
Attorneys for Defendant IHC Health Services, Inc.
IN THE THIRD JUDICIAL DISTRICT COURT
IN AN FOR SALT LAKE COUNTY, UTAH
ANN V. MAAK, an individual, on behalf
of herself and all others similarly situated,
Plaintiff,
AFFIDAVIT OF TERESA L. RIVERA
v.
IHC HEALTH SERVICES, INC., a Utah
corporation, and JOHN DOES 1 through 20,

Civil No. 030911869

Defendants.

Judge Timothy R. Hanson
)

IHC HEALTH SERVICES, INC., a Utah
corporation
Counterclaim Plaintiff,
V.

ANN V. MAAK, an individual, and members
of any class which may be certified under
Plaintiffs Amended Complaint,
Counterclaim Defendants.
)

IHC HEALTH SERVICES, INC., a Utah
corporation,

)
)

Third Party Plaintiff,

)

v.

)

REGENCE BLUE CROSS BLUE SHIELD
OF UTAH; a Utah corporation; HealthWise, a
Utah corporation; and JOHN DOES 21 through
40,

)
)
)
)

Third Party Defendants.

)

STATE OF UTAH

)
: ss
COUNTY OF SALT LAKE )
I, Teresa L. Rivera, being first duly sworn and deposed, state as follows:
1.

I am over the age of twenty-one (21). I have personal knowledge of all matters

stated herein, am competent in all respects to make this Affidavit, and will testify to the matters
contained herein if called upon to do so.
2.

My name is Teresa Rivera. I am employed as the Vice President of Benefits

Administration for Regence Blue Cross Blue Shield of Utah ("Regence"). I have held this
position since January 20,1995. In my capacity as Vice President of Benefits Administration, I
have knowledge relevant to the matters described below.
3.

In April 2002, Ann Maak was covered as a dependent of Charles Maak under

Regence's Health Care Agreement for Utah State Bar members and employees (Type BR6) (the
"Regence Insurance Plan" or "Plan"). A correct copy of the Regence Insurance Plan is provided
as Attachment 1 hereto.

G:\ihcl2607\750maak\Affidavit of Regence.wpd
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4.

LDS Hospital is a Participating Provider under the Regence Insurance Plan, with

whom Regence has contracted "to provide to Members Covered Services in accordance with the
provisions of this [Plan]." See Plan, Attachment 1 hereto at p.l, H B.
5.

Maak submitted a claim for coverage concerning emergency and surgical critical

care treatment received by Maak at LDS Hospital on April 2-5,2002 (the "Procedure"). The
Procedure was a Covered Service under the Plan, subject to the facility reimbursement
arrangements between LDS Hospital and Regence and subject to Maak's coinsurance obligations
prescribed by the Plan.
6.

For in-patient Covered Services such as Maak's Procedure, Regence determines a

flat rate reimbursement amount to be paid to the Participating Provider by categorizing the
Procedure within one of approximately 520 diagnostic related groups ("DRG's"). Each DRG
classification is reimbursed at a contractually prescribed flat rate without regard to the
participating provider's actual statement of charges for services.
7.

In the vast majority of cases, the DRG reimbursement method used by Regence

results in a payment to the Participating Provider that is lower than the provider's itemized
statement of services. In some instances, the DRG reimbursement amount is greater than the
provider's itemized statement. In all events, the Regence Insurance Plan specifically notifies the
Member that the DRG-based flat rate reimbursement amount "can be greater or less than the
facility's actual charge for Covered Services." See Plan at 2, f B. 2. b, Attachment 1 hereto.
8.

Regence received from LDS Hospital an itemized statement of services containing

a description of services provided to Maak in connection with the Procedure. Based on the
information in the statement, Regence determined the amount of Eligible Medical Expense for
the Procedure according to the DRG groupings. In this instance, Regence determine the Eligible

G:\ihcl2607Y750maak\Affidavit of Regence.wpd
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Medical Expense for the Procedure under the applicable DRG category (DRG 150) to be
$13,274.95. This is reflected as the "Allowed Amount" on the Regence EOB provided to Maak
and LDS Hospital. A copy of the EOB is provided as Attachment 2 hereto. This reimbursement
amount was greater than IHCs itemized statement for the Procedure, which was $ 11,208.11. See
"Billed Amount" EOB Attachment 2 hereto.
9.

Pursuant to the Regence Insurance Plan, Regence determined that Maakfs

coinsurance obligation for the Procedure was $986.63l
10.

Regence prepared and mailed an EOB to Maak and LDS Hospital indicating the

amount of Maakfs coinsurance obligation for the procedure.
11.

Coinsurance is an integral feature of the Regence Insurance Plan. The existence

of the Member's coinsurance obligation is important in determining the pricing of the Insurance
Plan for at least two reasons. First, coinsurance reduces the cost to Regence by requiring the
Member to pay some portion of Covered Services, thereby allowing the insurer to reduce the cost
of premiums and benefitting the entire insurance group of which the Member is a part. Second,
the existence of the coinsurance feature is an important utilization management mechanism in

!

Maakfs coinsurance obligation for the Procedure was calculated as follows: IHCs itemized Statement of
Charges for the Procedure was $11,396.11, which represents the charges both for the facility ($11,208.11) and for
the physician ($188.00). The amount of Eligible Medical Expenses for the facility charges determined by Regence
under the DRG method was $13,274.95. Under the Plan, Maak's coinsurance obligation is 20% of Eligible Medical
Expense, capped annually at $1,000.00. Regence applies the 20% coinsurance to the lesser of itemized charges or
allowed charges. 20% of $11,208.11 is $2,241.62. Because this amount exceeds the annual cap, Maak's maximum
coinsurance obligation for the Procedure was $1,000.00. Regence had previously applied a coinsurance payment of
$35.41, which, when deductedfromthe $1,000 annual coinsurance maximum resulted in a $964.59 coinsurance
payment due for facility charges.
The amount of Eligible Medical Expenses for the physician charges ($188.00) determined by Regence was
$110.20. The DRG method was not used in calculating the physician charges. Under the Plan, Maak's coinsurance
obligation is 20% of Eligible Medical Expenses. 20% of $110.20 is $22.04 (which is part of the $35.41 coinsurance
payment discussed in the prior paragraph). Adding the $22.04 coinsurance for physician charges and $964.59
coinsurance for the facility charges equals Maak's total coinsurance obligation of $986.63.
Regence received claims for other physician charges which are not pertinent to the billings in this Affidavit.
G \ihcl2607\750maak\Affidavit of Regence wpd
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that insured persons who are required to pay some portion of each insured health care encounter
are less likely to misuse or waste health care resources.
DATED this Si

day of October, 2003.

^"""^

Tere&JLJlivera
SUBSCRIBED AND SWORN TO before me this ^

Notary Public
^

"Notary Public" """ "*

%\SHAUNA FRANCES ELDREDGEl
\ \*\

6294 South Lombardy Drive
Salt Lake City, Utah 84121
My Commission Expires
Ftbruary28.2007

i ^Stet^f a Utah - mmm
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clay of October.

tJ

Regence Insurance Plan Type BR6

Regence
BlueCross BlueShield of Utah
An Independent Licensee of the Blue Cross and Blue Shield Association

Post Office Box 30270
Salt Lake City, Utah 84130-0270

Regence BlueCross BlueShield of Utah
Post Office Box 30270
Salt Lake City, Utah 84130-0270

HEALTH CARE AGREEMENT
for
UTAH STATE BAR
MEMBERS AND EMPLOYEES
TYPE BR6

In consideration for payment of Premiums, Regence BlueCross BlueShield of Utah, a Utah nonprofit corporation,
agrees to provide to the Subscriber and enrolled Family Dependents of the Subscriber, health care benefits in
accordance with and subject to the provisions, terms, conditions, limitations and exclusions set forth in this Health
Care Agreement
If, after examination of this Agreement, the applicant is not satisfied for any reason with this Agreement, such
applicant shall be entitled to return this Agreement within ten (10) days after its delivery date and receive a refund of
Premiums paid, if any. If the applicant returns this Agreement to Regence BCBSU within the stipulated ten (10) day
period, such Agreement shall be considered void as of the original effective date hereof.
Benefits under this Agreement will be reduced when more than one health benefits contract is in effect. Where it is
the Member's responsibility to carry No-Fault Automobile Insurance, benefits under this Agreement will be reduced in
accordance with No-Fault Automobile Insurance minimum requirements whether the No-Fault is in effect or not This
Agreement also requires waiting periods before benefits are provided for certain health conditions. Subscribers
agree to final resolution of disputes by binding arbitration and give up any right to a jury or court trial.
This Agreement is renewable each month by payment of Premiums to Regence BCBSU unless this Agreement is
terminated \n accordance with the provisions of Part VI.E. herein. Regence BCBSU reserves the right to modify or
amend this Agreement with thirty (30) days prior written notice to the Subscriber.
Regence BCBSU, by its duly authorized officer, has executed this Agreement
Regence BlueCross BlueShield of Utah
A Utah nonprofit corporation

Jed H. Pitcher, Chairman, President
and Chief Executive Officer

Form #: B91263-001-27/BR6
Form#: B-94124-003-26
Form #: B97226-003-58LMNP
F-orm*.

B/H9$M4(.-00O-AVF-
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BENEFIT SCHEDULE - SECTION B
Type BR6
See Health Care Agreement for Benefit Schedule - Section A, and for terms, conditions, limitations and exclusions.
A.

MAXIMUM BENEFITS
$1,000,000/Member

§.

DEDUCTIBLE
$1,000/Member/Calendar Year; maximum 2/family/Calendar Year
(Amounts applied to Deductible in October, November, December of one Calendar Year will be carried over
and will apply toward the Deductible for the next Calendar Year.)

C.

COPAYMENT
Not Applicable

a

BENEFIT PAYMENTS AND COINSURANCE

Participating Providers
(Member pays only Deductible and Coinsurance
for Covered Services)

Nonparticipating Providers
(In addition to Deductible ardCo^iffance, Member
pays difference between billed charge and BgiWe
Medical Expenses for Covered Services)

For Hospital, Skilled
Nursing Facility, Other
Facility Services

After Deductible, RBCBSU pays 80% and
Member pays 20% of Eligible Medical
Expenses. For all Covered Services for
Mental Illness (including alcohol/drug
use/abuse), after Deductible, RBCBSU pays
50% and Member pays 50% of Eligible
Medical Expenses.

After Deductible, RBCBSU pays 80% of
Eligible Medical Expenses and Member
pays balance*. For all Covered Services
for Mental Illness (including alcohol/drug
use/abuse), after Deductible, RBCBSU
pays 50% of Eligible Medical Expenses
and Member pays balance*.

For Physician,
Practitioner, Other
Professional Care,
Medical Equipment
and Supplies,
Prescription Drugs

After Deductible, RBCBSU pays 80% and
Member pays 20% of Eligible Medical
Expenses. For all Covered Services for
Mental Illness (including alcohol/drug
use/abuse) and for Outpatient Physiotherapy
Services, after Deductible, RBCBSU pays
50% and Member pays 50% of Eligible
Medical Expenses.

After Deductible, RBCBSU pays 80% of
Eligible Medical Expenses and Member
pays balance*. For all Covered Services
for Mental Illness (including alcohol/drug
use/abuse) and for Outpatient
Physiotherapy Services, after Deductible,
RBCBSU pays 50% of Eligible Medical
Expenses and Member pays balance*.

Maximum Coinsurance:
$1,000 per Member per Calendar Year; maximum 2/family/Calendar Year
Coinsurance payments; does not include 50% Coinsurance payments.)
E.

(Applies only to 20%

MAXIMUM BENEFITS FOR SPECIFIED SERVICES
Maternity Services:
There are no benefits for the care and treatment of pregnancy other than cesarean delivery.
Cesarean delivery. RBCBSU pays 100% of Eligible Medical Expenses up to $3,000 for cesarean delivery.
Benefits shall not be increased for multiple births resulting from the pregnancy.
Mental illness (including alcohol/drug use/abuse):
Inpatient:
$150/day up to maximum of $5,000/Member/Calendar Year
Outpatient:
$25/visit up to maximum of $1,000/Member/Calendar Year

"Balance" includes the amount o1 charges in excess of Eligible Mecicel Expenses

ii

I

INDEMNITY BENEFIT FOR ADOPTION:
See Part II.F.
MANAGED CARE RIDER APPLIES:
Penalty for non-compliance: 10% of Eligible Medical Expenses

m

MYELOABLATIVE CHEMOTHERAPY WITH
AUTOLOGOUS HEMATOPOIETIC STEM CELL
AND/OR
COLONY STIMULATING FACTOR SUPPORT SERVICES
(MC-AHSC/CSF) ENDORSEMENT

Regence BlueCross BlueShield of Utah ("Regence BCBSU") agrees to provide the Subscriber and enrolled
Dependents of the Subscriber Myeloablative Chemotherapy with Autologous Hematopoietic Stem Cell and/or Colony
Stimulating Factor Support Benefits (MC-AHSC/CSF) in accordance with and subject to the provisions, terms,
conditions, limitations and exclusions set forth in this Endorsement MC-AHSC/CSF benefits hereunder are also
subject to the definitions, provisions, terms, conditions, limitations and exclusions set forth in the
Agreement/Subscriber Certificate, except to the extent otherwise specifically provided herein. This Endorsement
supersedes any benefits for autologous bone marrow transplants and peripheral stem cell transplants or
myeloablative chemotherapy with autologous hematopoietic stem cell/colony stimulating factor rescue services
provided in the Agreement to which this Endorsement applies.
PARTI. DEFINITIONS
Myeloablative Chemotherapy with Autologous Hematopoietic Stem Cell and/or Colony Stimulating Factor Support
(MC-AHSC/CSF) consists of the following:
A.

"Myeloablative Chemotherapy" which is a dose of chemotherapy which is expected to destroy the bone
marrow.

B.

"Autologous Hematopoietic Stem-Cell" support which is an infusion of primitive cells capable of replication
and differentiation into mature blood cells. They are harvested from the Member's blood stream or bone
marrow prior to the administration of the myeloablative chemotherapy.

C.

"Colony Stimulating Factor" which is a substance which increases the reproduction, differentiation and
maturation of blood cellular components.

PART II. PATIENT SELECTION CRITERIA
Before benefits are available for MC-AHSC/CSF Services, rt must be shown that a Member's treatment with MCAHSC/CSF Services meets the following criteria to the satisfaction of Regence BCBSU's Medical Director (a) the
probability of achieving a durable complete remission is greater with myeloablative chemotherapy than with standard
dose therapies, considering the Member's disease characteristics and treatment history; and (b) the Member does
not have central nervous system metastases or a concurrent condition which would seriously jeopardize the
achievement of a durable complete remission with myeloablative chemotherapy.
PART III. COVERED SERVICES
Covered Services related to MC-AHSC/CSF are limited to the following:
A.

autologous stem cell collection, processing and storage;

B.

myeloablative chemotherapy and/or irradiation therapy that has been shown to be as safe and effective as
any alternative treatment,

C.

bone marrow and/or peripheral stem cell transplant;

D.

colony-stimulating growth factors; and

E.

post-transplant care, including immunosuppressive drugs. Covered Services related to MC-AHSC/CSF
must be pre-approved by Regence BCBSU and are available only once per Member.

PART IV. COVERED DISEASES
Covered Services related to MC-AHSC/CSF are only available for the treatment of the following diseases:
A.

non-Hodgkin's lymphoma, intermediate or high grade Stage III or Stage IV, or recurrent disease of any
stage.

B.

Hodgkin's Disease (lymphoma), Stage lll-A or lll-B, or Stage IV-A or IV-B, or recurrent disease of any stage.

C.

neuroblastoma, Stage HI or Stage IV, or recurrent disease of any stage.

D.

acute lymphocytic or nonlymphocytic leukemia (also referred to as acute myelocytic leukemia) in a Member
in the first or subsequent remission, who is at high risk for relapse and who does not have an HLAcompatible donor available for allogeneic bone marrow support. Factors which indicate a high risk of
relapse are any or all of the following: Q for acute lymphocytic leukemia only, age greater than 15 years; (ii)
leukocyte count greater than 10 X 107L; (Hi) extramedullar disease, particularly of the central nervous
system; (iv) leukemic blasts with chromosomal translocations; and (v) failure to achieve a complete
remission within six weeks of the start of induction therapy.

E.

germ cell tumors (e.g., testicular, mediastinal, retroperitoneal, ovarian) that are refractory to standard dose
chemotherapy with FDA-approved platinum compounds. Evidence of a refractory case is: (i) a Member with
advanced disease who fails to achieve complete response to second line therapy, or (ii) a Member with
moderate or minimal extent disease who fails to achieve a response to third-line therapy. Disease extent
(e.g., minimal, moderate, advanced disease) refers to germ cell tumor stage according to the Indiana
University/Einhom classification.

F.

cancer of the breast which is incurable by other means (Stage IV) in a Member with all of the following
characteristics: (i) who, if the Member has undergone previous adjuvant chemotherapy, has had a diseasefree interval in excess of one year; (ii) does not have brain metastases; (iii) does not have functional visceral
metastases (metastases which interfere with the function of vital organs); (iv) does not have bulky disease;
(v) has complete or partial remission from induction chemotherapy; and (vi) has a physiologic age under 60
and chronologic age under 65.

G.

cancer of the breast in a Member who has no known existing disease after prior local treatment but who is at
high risk of recurrence as evidenced by. (i) the existence of ten or more involved lymph nodes; or (ii)
inflammatory carcinoma of the breast

PART V. ADDITIONAL EXCLUSIONS
The following exclusions shall be added to or amend the relevant Limitations and Exclusions listed in the Agreement/
Subscriber Certificate:
A.

Services, supplies or accommodations related to any evaluation, treatment or therapy involving the use of
MC-AHSC/CSF which are not specifically identified as Covered Services in this Endorsement, including but
not limited to services, supplies or accommodations related to non-human bone marrow.

B.

Services, supplies or accommodations related to any evaluation, treatment or therapy involving the use of
MC-AHSC/CSF in the treatment of diseases not specifically listed as Covered Diseases in this Endorsement
or which do not meet the criteria set forth for Covered Diseases in this Endorsement, including but not
limited to: (i) the treatment of diseases or conditions resulting from infection from a human T-cell leukemia
virus or HIV (e.g., AIDS); and (ii) the treatment of central nervous system metastases or myeloma.

PART VI. PRIOR APPROVAL INSTRUCTIONS
Prior approval is required for all Covered Services related to MC-AHSC/CSF. It is the Member's responsibility to
initiate prior approval by calling Regence BCBSU within forty-eight (48) hours of the time the decision to render MCAHSC/CSF Services.
THE SPECIAL TELEPHONE NUMBERS TO USE ARE:
333-2850-Salt Lake area
1 -800-228-8263 - outside the Salt Lake area
Regular business hours are from 8:00 a.m. to 5:00 p.m., Mountain Time, Monday through Friday,
except holidays. Voice messaging service is available during non-business hours, including
weekends and holidays.
After the telephone call to Regence BCBSU, the Member will be sent a form which the Member should take to the
Physician (the Member will have to complete part of the form). When the Physician completes the form and sends it
to Regence BCBSU, the Member and Physician will receive a notice of the number of days of inpatient care that are
certified, and that benefits have been authorized for the services. The prior approval is valid for the services
described thereon for thirty (30) days only. Unless the Member is continuously covered under the same Agreement
from the date of approval through the date services are received, the approval is not valid. No retroactive approvals
will be given.

IN WITNESS WHEREOF, Regence BlueCross BlueShield of Utah, by its duly authorized officer, has executed this
Endorsement

Regence BlueCross BlueShield of Utah
A Utah nonprofit corporation

and Chief Executive Officer

Form «B/V 97112-002-MAC
Rev. 4/9£
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Regence BlueCross BlueShield of Utah
MANAGED CARE RIDER

In consideration for the payment of additional Premiums, Regence BlueCross BlueShield of Utah ("Regence
BCBSU") agrees to provide to the Subscriber and enrolled Dependents Managed Care Services in accordance with
and subject to the provisions, terms, conditions, limitations and exclusions set forth in the attached Subscriber
Certificate/Agreement, except to the extent otherwise specifically provided herein. Regence BCBSU shall provide
benefits at the rate(s) specified in the Subscriber Certificate/Agreement; provided, however, that benefits are subject
to the provisions of this Managed Care Rider. In the event a benefit reduction is applied as the result of failure to
comply with the following provisions, the amount of such benefit reduction shall not apply toward out-of-pocket
maximum amounts or any other similar stop-loss provisions of the Subscriber Certificate/Agreement
A.

HOSPITAL ADMISSION CERTIFICATION
1.

Certification of Scheduled Admissions. Pre-admission certification is required for all scheduled
inpatient Hospital admissions (for emergency and unscheduled admissions, see paragraph 2.
below). Failure to obtain pre-admission certification will result in a reduction of benefits for all
Covered Services provided during the inpatient Hospital admission. The amount of such benefit
reduction shall be ten percent (10%) of Eligible Medical Expenses.

2.

Notification of Emergency and Unscheduled Admissions.
Notification of emergency and
unscheduled admissions is required within forty-eight (48) hours after admission; provided,
however, that notification is not required if the duration of the Hospital admission is less than fortyeight (48) hours. Failure to notify will result in a reduction of benefits for all Covered Services
provided during the inpatient Hospital admission. The amount of such benefit reduction shall be
ten percent (10%) of Eligible Medical Expenses.

3.

Re-certification of Continued Stay. Re-certification of continued stay is required for all inpatient
Hospital admissions which exceed the number of days certified by Regence BCBSU. Such recertification must be obtained before the end of the last day certified. Failure to re-certify will result
in a reduction of benefits. The amount of such benefit reduction shall be the amount charged for
inpatient Hospital services, supplies and accommodations for the non-certified days.

NOTE: Neither pre-admission certification nor notification of emergency and unscheduled admission is
required for a maternity (delivery) admission when the duration of the admission is forty-eight (48)
hours or less following vaginal delivery or ninety-six (96) hours or less following cesarean delivery.
Hospital admissions having a longer duration require certification of the continued stay.
B.

C

PRIOR AUTHORIZATION OF BENEFITS FOR SURGERY
1-

Prior Authorization of Benefits for Suroery. Prior authorization of benefits is required for all surgery
except minor office surgery and emergency surgery performed on an outpatient basis. Prior
authorization of inpatient surgery may be done at the same time as Hospital admission certification.
Failure to obtain prior authorization of benefits for surgery will result in a reduction of benefits for all
Covered Services provided in connection with the surgery. The amount of such benefit reduction
shall be ten percent (10%) of Eligible Medical Expenses.

2.

Second Surgical Opinion. In the event Regence BCBSU requires a second surgical opinion,
benefits shall be paid at the rate of one hundred percent (100%) of Eligible Medical Expenses in
connection with the second surgical opinion.

INSTRUCTIONS
Hospital admission certification is designed to involve the Member with the financial considerations of health
care services. Certification is required for all inpatient Hospital admissions other than for maternity (delivery)
care when the duration of the Hospital admission does not exceed forty-eight (48) hours following vaginal
delivery or ninety-six (96) hours following cesarean delivery. Prior authorization of benefits is required for all
surgery other than minor office surgery and emergency surgery performed on an outpatient basis.

1#

When to Call. It is the Member's responsibility to initiate Managed Care by calling Regence
BCBSU as follows:
a.

for scheduled admissions, call at least twenty-four (24) hours prior to admission;

b.

for emergency admissions and unscheduled admissions, call within forty-eight (48) hours
after admiss:cr» (if the Member is in the Hospital for less than 48 hours, no call is
required);

c.

for admissions which need to continue beyond the number of certified days, call before the
end of the last day certified; and

d.

for surgery, call at least twenty-four (24) hours before surgery is performed.

THE SPECIAL TELEPHONE NUMBERS TO USE ARE:
333-2850 - Salt Lake area
1 -800-228-8263 - outside the Salt Lake area
Regular business hours are from 8:00 a.m. to 5:00 p.m., Mountain Time, Monday through Friday,
except holidays. Voice messaging service is available during non-business hours, including
weekends and holidays.
2.

Certification.
a.

A member of Regence BCBSU's specially trained Managed Care staff will ask the
Member some questions about the scheduled admission and/or surgery. A second
surgical opinion may be required (see B.2. above). The Member's medical diagnosis or
planned surgery will determine the initial length of stay and the recommended setting for
surgery. When appropriate, the Member will be advised to have laboratory tests done
before being admitted to the Hospital.

b.

After the Member's telephone call to Regence BCBSU, the Member will be sent a form,
which the Member should take to his or her Physician (the Member may have to complete
part of the form). When the Physician completes the form and sends it to Regence
BCBSU, the Member and Physician will receive a notice of the number of days of inpatient
care that are certified or that benefits have been authorized for surgery. The Member and
Physician will receive the notice within five (5) days after Regence BCBSU receives all the
needed information.

NOTE: It is the Member's responsibility to ensure completion of these requirements and to see
that the certification form is completed and returned to Regence BCBSU. The Member
should not assume the Physician has submitted the form for him or her.

3.

c.

The certification form is valid for the services described thereon for thirty (30) days only.

d

Unless the Member is continuously covered under the same Agreement from the date of
certification through the date services are received, the certification form is not valid.

e.

To be in compliance with the terms of this Managed Care Rider, pre-admission
certification and prior authorization of benefits for surgery must be obtained at least
twenty-four (24) hours before the Member receives services. Noretroactivecertifications
will be given.

Re-certification. When it is Medically Necessary to continue inpatient care beyond the number of
days certified, the Member or other responsible person must contact Regence BCBSU to request
certification of additional days. To be in compliance with the terms of this Managed Care Rider, recertification must be obtained before the end of the last day of inpatient care already certified.

D.

APPEALS
If the Member or Physician disagrees with Regence BCBSU's decision, the Member may request
reconsideration by submitting a written appeal.

E.

MEDICAL NECESSITY
If the Member fails to comply with the terms of this Managed Care Rider, benefrts for Medically Necessary
Covered Services will be reduced as in paragraphs A. and B. above; however, there are no benefits for
services which Regence BCBSU determines are not Medically Necessary.

IN WITNESS WHEREOF, Regence BlueCross BlueShield of Utah, by its duly authorized officer, has executed this Rider.

Regence BlueCross BlueShield of Utah
A Utah nonprofit corporation

By.
Jed H. Pitcher, Chairman, President
and Chief Executive Officer

Form #B97111 -002-Mpdcsre
4/97
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PART I. INTRODUCTION
MEDICALLY NECESSARY CARE OR TREATMENT
This Agreement provides comprehensive benefits in the event a Member suffers an Illness or Injury and
receives "Medically Necessary" care or treatment of such Illness or Injury. No benefits will be provided
under this Agreement for any services, supplies, or accommodations which are not "Medically Necessary"
for care or treatment of an Illness or Injury. As used in this Agreement, the term "Medically Necessary" (or
"Medical Necessity") means that services or supplies are required to diagnose or treat a Member's Illness or
Injury, and, as determined by Regence BlueCross BlueShield of Utah ("Regence BCBSU"):
1.

Are consistent with the symptom(s) or diagnosis and treatment of a Member's condition, disease,
ailment or injury;

2.

Are appropriate with regard to standards of good medical practice in Utah as demonstrated by
satisfaction of the following criteria:
a.

Scientific evidence permits conclusions concerning the effect of the services or supplies
on health outcomes;

b.

The services or supplies improve the Member's net health outcome; and

c.

Medical devices are approved by the United States Food and Drug Administration (FDA)
and are used only for FDA-approved purposes;

3.

Could not have been omitted without adversely affecting the Member's condition or the quality of
medical care rendered;

4.

Are not primarily for the convenience of the Member, his Physician, Hospital or other Provider, and

5.

Are the most appropriate and cost-effective services or supplies that can be safely provided to a
Member. When specifically applied to an inpatient it further means that the Member's medical
symptoms or condition requires that the diagnosis or treatment cannot be safely provided to the
Member as an outpatient
The fact that a Physician, Hospital or other Provider may prescribe, order, recommend, or approve
a service or supply does not, of itself, make it Medically Necessary or make the charge an
allowable expense, even though it is not specifically listed as an exclusion; that is, Regence
BCBSU determines if a service or supply is covered.

PARTICIPATING PROVIDERS
Regence BCBSU has contracted with Participating Providers to provide to Members Covered Services in
accordance with the provisions of this Agreement
1.

Claims. When obtaining Covered Services from a Participating Provider, the Member's
identification card must be presented and the Member must furnish any additional information
requested. The Participating Provider will furnish to Regence BCBSU the necessary forms and
information to process the Member's claim.

2.

Reimbursement Regence BCBSU will pay the Participating Provider directly for Covered Services.
a.

Participating Physicians, Participating Practitioners, and other professionals who are
Participating Providers have agreed to accept the Service Benefit Payment as full
compensation for Covered Services when the Member pays or makes arrangements to
pay his or her share of Eligible Medical Expenses within thirty (30) days after the date
payment is made to the Participating Provider by Regence BCBSU. The Member's share
of Eligible Medical Expenses is any amount the Member must pay due to Deductible,
Copayment and Coinsurance. A Participating Provider may require the Member to pay his
or her share at the time care or treatment is received by the Member.

C.

b.

Participating Hospitals, Participating Skilled Nursing Facilities, and other facilities that are
Participating Providers have agreed to accept Regence BCBSU's payment in accordance
with contractual payment schedules. Contractual payment schedules can be greater than
or less than the facility's actual charges for Covered Services. The Member's obligation
for payment to a Participating Provider is the Deductible and/or Copayment and the
Coinsurance as applied to charges for Covered Services in excess of Deductible and/or
Copayment A Participating Provider may require the Member to p~y his or her share at
the time care or treatment is received by the Member.

c.

Out-of-Area Providers. When a, Member obtains Covered Services outside the
geographic area Regence BCBSU serves (i.e., through the BlueCard Program), the
amount the Member pays for Covered Services is usually calculated from the lower of (i)
the actual billed charges for the Covered Services, or (ii) the negotiated price that the host
Blue Cross and/or Blue Shield organization passes on to Regence BCBSU. Often, this
"negotiated price" consists of a simple discount But sometimes it is an estimated final
price that factors in expected settlements with the Provider or with a specified group of
Providers. The negotiated price may also be a discount from billed charges that reflects
average expected savings. The estimated or average price may be adjusted to correct for
over- or underestimation of past prices. In addition, laws in a small number of states
require Blue Cross and/or Blue Shield organizations to use a basis for calculating payment
for Covered Services that does not reflect the entire savings realized or expected to be
realized on a particular claim. When a Member receives Covered Services in one of those
states, the required payment for those Covered Services shall be calculated using that
state's statutory methods.

NONPARTICIPATING PROVIDERS
1.

Claims. Before a Member will be entitled to Benefit Payments under this Agreement for Covered
Services provided by a Nonparticipating Provider, the Member must furnish or cause to be
furnished to Regence BCBSU with respect to each such claim all forms, information, statements,
and certificates necessary or appropriate to process such claim, including without limitation the
following:
a.

Claim information including the Member's name, age, sex, contract (identification) number,
and any other information requested by Regence BCBSU.

b.

Statements from the Nonparticipating Provider itemizing the diagnosis, the
accommodations, services and supplies provided to the Member, the date on which each
such item was provided, and the charge for each such item. All statements furnished
hereunder shall be in such form and shall contain such information as Regence BCBSU
may require.

c.

Certificates issued and signed by the attending Provider, certifying appropriately that all
accommodations, services, and supplies provided to the Member and for which the
Member seeks reimbursement under this Agreement were necessary for intensive care,
acute care, extended care, or other care and treatment (as the case may be) of an Illness
or Injury. All certificates furnished hereunder shall be in such form and shall contain such
information as Regence BCBSU may require.

2.

Reimbursement. All Benefit Payments for Covered Services provided by a Nonparticipating
Provider shall be made directly to the Subscriber, except that in the event Benefit Payments are to
be made for Covered Services provided by a Nonparticipating Provider to a child who is a Member
but for whom the Subscriber is not the custodial parent, such Benefit Payments shall be made to
the Member's custodial parent or state Medicaid agency who or which submitted the claim(s).

3.

No Assignments. The benefits of this Agreement are personal to the Member. Neither the benefits
nor Benefit Payments are assignable or transferable and they may not be delegated by the
Subscriber (or the custodial parent or the state Medicaid agency as set forth in paragraph C.2.
above), in full or in part, to any person, corporation, or entity. Any attempted assignment, transfer
or delegation of either the benefits or the Benefit Payments shall be deemed null and void. No
Membei may assign, irensier or delegate am ric.hi d lecresentctior. or collection other than to
legal counsel directly authorized by the Member on a case-by-Cc.se basil.

o

QUESTIONS OR INFORMATION
If a Member has any questions regarding this Agreement or needs information or assistance regarding this
Agreement, the Member may contact the local Customer Service Department of Regence BCBSU.
CLAIMS APPEAL PROCEDURE
In the event a Member has a complaint or grievance regarding the administration of this health care
coverage, the following steps should be taken:
STEP ONE - Customer Service Department
The Customer Service Department is the Member's first recourse for claims processing, eligibility and
benefits information. The Customer Service Department may be contacted by telephone or letter. Where a
problem cannot be resolved on the telephone and the Member documents it in a written grievance, an
investigation will be initiated when the grievance is received by Regence BCBSU and the Member will be
advised of the decision in writing.
STEP TWO - Claims Appeal Committee
If the Member disagrees with the decision made by the Customer Service Department, the Member may
make a written request that the problem be reviewed by the Claims Appeal Committee by sending a written
appeal, along with any additional information or comments to Claims Appeal Committee, Regence
BlueCross BlueShield of Utah, P.O. Box 30270, Salt Lake City, Utah 84130-0270. This appeal should be
made within sixty (60) days after the Member receives notification of the Customer Service Department1s
decision. The Claims Appeal Committee will reach a decision within sixty (60) days after receipt of the
written request for review and the Member will be advised of the decision in Writing.
STEP THREE - Regence BCBSU's Legal Counsel
Upon written request, including any pertinent additional information or comments, a Clairrts Appeal
Committee decision with which the Member disagrees may be reviewed by Regence BCBSU's Legal
Counsel This request should be submitted within thirty (30) days after the Member receives notification of
the Claims Appeal Committee's decision. His or her investigation will be completed within ten (10) working
days and the Member will receive written notification of its outcome.
STEP FOUR - Binding Arbitration
Binding arbitration is the final step for the resolution of any dispute a Member has with Regence BCBSU.
(See Part VILA, of this Agreement.) Steps One, Two and Three of this appeals procedure must be
exhausted before arbitration is available. When one enrolls with Regence BCBSU, he or she agrees that
any dispute will be resolved by binding arbitration, and agrees to give up the right to a jury or court trial for
the settlement of such disputes. All administrative fees connected with initiating a demand for arbitration
shall be split equally between and advanced by the Member and Regence BCBSU; subject, however, to
final apportionment by the arbitrator in his or her award. The Customer Service Department or Legal Affairs
Department of Regence BCBSU can assist the Member with procedures for initiating and participating in an
arbitration.
NOTE:

Disputes over which a small claims court has jurisdiction may be resolved in that forum rather than in
binding arbitration.

DEFINITIONS
When used in this Agreement and unless the context otherwise clearly requires, the following words and
terms shall have the meanings provided in this Paragraph F:
1.

"Accidental injury" means a bodily injury which can be seen or felt by a Physician or Practitioner or
which shows up on x-ray. The bodily injury must have been caused by an accident. Accidental
Injury does not mean bodily injury caused by routine body movements such as stooping, twisting,
bending, or chewing.

"Agreement" means this Agreement and any endorsements or riders attached hereto, the
Subscriber's identification card, the Subscriber's health statement, and the Subscriber's application
and supplemental applications for health care benefits.
"Ambulatory Service Facility" means a facility, licensed by the State of Utah or the state in which it
is located, which is equipped and operated mainly to do surgeries or obstetrical deliveries that allow
patients to leave the facility +^ft same day the surgery or dolwery occurs.
"Benefit Payments" means the amounts Regence BCBSU pays for Covered Services.
"Calendar Year" means January 1 through December 31 of the same year; however, the first
Calendar Year commences on the Member's Effective Date.
"Coinsurance" means an amount, expressed as a percentage, that the Member must pay for
Covered Services.
"Copayment" means the fixed amount that a Member must pay each time the Member receives a
specified service.
"Covered Services" means the services, supplies, or accommodations listed below in Part III for
which Regence BCBSU makes payments.
"Creditable Coverage" means consecutive periods of coverage under one or more Creditable
Plans, the most recent coverage of which is not separated from the Effective Date hereunder, and
no coverage of which is separated from its immediate successor plan coverage by a period of sixtythree (63) days or more without Creditable Plan coverage. Any eligibility waiting period or affiliation
period shall not be counted as part of a sixty-three (63) day break in Creditable Plan coverage.
"Creditable Plan" means only the following: a group health plan; health insurance; Part A or B of
Title XVIII of the Social Security Act (Medicare); Title XIX of the Social Security Act (Medicaid)
except coverage solely for benefits under section 1928 thereof, Chapter 55 of Title 10, United
States Code (CHAMPUS); medical care programs of the Indian Health Service or a tribal
organization; state health benefits risk pools; health plans offered under Chapter 89 of Title 5,
United States Code; health benefit plans under section 5(3) of the Peace Corps Act; or public
health plans as defined in governmental regulations concerning Creditable Coverage.
"Deductible" means the amount that a Member must pay each Calendar Year before Regence
BCBSU will provide Benefit Payments.
"Durable Medical Equipment" means medical equipment that is all of the following:
a.

intended only for the Member's use and benefit in the care and treatment of an Illness or
Injury;

b.

durable and usable over an extended period of time;

c.

used primarily and customarily for a medical purpose, rather than for convenience or
comfort; and

d.

prescribed for the Member by the attending Physician or Practitioner.

"Effective Date" means the date specified as the Effective Date on either the Subscriber's
identification card issued in connection with this Agreement or the written confirmation of coverage
sent by Regence BCBSU to the Subscriber.
"Eligible Medical Expenses" means:
a.

with respect to Participating Hospitals, Participating Skilled Nursing Facilities, and other
facilities that are Participating Providers, the amount as provided in the applicable
contractual payment schedule;

15.

16.

b.

with respect to Physicians, Practitioners and other professional Providers, the Service
Benefit Payment amount; and

c.

with respect to other Providers, reasonable charges for Covered Services as determined
by Regence BCBSU.

"Family Dependent" means those people whom the Subscriber has listed on the application form or
on subsequent change forms who have been accepted by Regence BCBSU for coverage under
this Agreement. Family Dependents are limited to the following:
a.

the person to whom the Subscriber is legally married (spouse);

b.

the Subscriber's (or spouse's) unmarried children by birth, legal adoption, or legal (courtappointed) guardianship who are under twenty-six (26) years of age and who qualify as
dependents of the Subscriber for federal income tax purposes; and

c.

the Subscriber's (or spouse's) unmarried children by birth, legal adoption, or legal (courtappointed) guardianship who are incapable of self-support because of mental retardation
or a physical handicap which started before the child's twenty-sixth birthday.

"Hospital" means a facility that is licensed by the State of Utah as a general or specialty hospital or
is similarly licensed by the state in which the Hospital is located. A Hospital provides continuous
24-hour nursing services by registered nurses. A Hospital has an attending medical staff consisting
of one or more Physicians. Hospital does not include the following:
~
-

Residential treatment facilities
Health resorts or spas
Nursing homes
Christian Science sanatoria
Institutions for exceptional children
Institutions which are primarily places for the care of convalescents
Institutions which are primarily places for treatment of pulmonary tuberculosis
Clinics
Skilled Nursing Facilities
Provider offices
Ambulatory Service Facilities
Private homes
Halfway houses

17.

"Illness" means an abnormal state of health resulting from disease, sickness, or malfunction of the
body or a congenital malformation which causes functional impairment Illness does not include
any state of mental health or mental disorder other than Mental Illness as defined below.

18.

"Injury" means physical damage to the body inflicted by a foreign object, force, temperature, or
corrosive chemical.

19.

"Maximum Benefit" means that when Benefit Payments total the specified amount, no more Benefit
Payments shall be made by Regence BCBSU. When the Maximum Benefit is for a specified time
period such as a Calendar Year, no more Benefit Payments shall be made during the remainder of
the specified time period.

20.

"Medically Necessary" or "Medical Necessity" is defined above in Part LA.

21.

"Member" means a Subscriber or a Subscriber's Family Dependent covered under this Agreement

22.

"Mental Illness" means a pathological state of mind (whether of biological, non-biological, chemical
or non-chemical origin and irrespective of cause, basis or inducement) producing clinically
significant psychological or physiological symptoms (distress) together with impairment in one or
more major areas of functioning (disability) wherein improvement can reasonably be anticipated
with therapy. In addition, Mental Illness incluH' alcoholism, drug abuse, and other conditions
relsiec tc the usf cr clause ci alco^"
»T»nu. , l t rG^: slices (orucs) Mental Illness does not
include the lollowinc when 1hey recxesfent me pnrna.ix-nee'o lor ther&py

«;

-

Marital or family problem
Social, occupational, religious, or other social maladjustment
Conduct disorder, attention deficit disorder
Chronic adjustment disorder
Psychosexual disorder
Chronic organic brain syndrome
Personality disorder
Developmental disorder, learning disability
Mental retardation

23.

"Nonpairticipating Provider" - see "Participating Provider."

24.

"Participating Provider" means a Hospital, Skilled Nursing Facility, Ambulatory Service Facility,
Physician, Practitioner, or other Provider of medical services or supplies who has a contract with
Regence BCBSU to provide to Members Covered Services in accordance with the provisions of
this Agreement. "Nonparticipating Providers" do not have a contract with Regence BCBSU.

25.

"Physician" means an individual who is duly licensed to practice medicine and surgery in all of its
branches or to practice as an osteopathic physician and surgeon.

26.

"Physiotherapy Services" means services primarily for or directly related to physical therapy,
occupational therapy, and manual manipulation (except for reduction of fractures and dislocations
otherwise specified as surgical services).

27.

"Practitioner" means an individual who is duly licensed to provide medical or surgical services
which are similar to those provided by Physicians. Practitioners include podiatrists, chiropractors,
psychologists, certified nurse midwives, certified registered nurse anesthetists, dentists, and other
professionals practicing within the scope of their respective licenses.

28.

"Preexisting Condition" means a physical or mental condition (including, but not limited to,
pregnancy) for which medical advice, diagnosis, care or treatment was recommended or received
within six (6) months prior to the Effective Date.

29.

"Premiums" means the amount that is paid on a periodic basis for coverage under this Agreement

30.

"Prescription Drug" means a drug or medicine which can be obtained only by a written or oral order
issued by the Physician or Practitioner within the scope of his or her professional license; and
insulin.

31.

"Provider" means a Hospital, Skilled Nursing Facility, Ambulatory Service Facility, Physician,
Practitioner, or other individual or organization which is duly licensed to provide medical or surgical
services.

32.

"Service Benefit Payment" means the amount Participating Physicians/Practitioners have agreed to
accept as full payment for Covered Services as determined by Regence BCBSU. Charges in
excess of the Service Benefit Payment are not reasonable charges and are not reimbursable
hereunder.

33.

"Skilled Nursing Facility" means a facility or distinct part of a facility which is licensed by the State
of Utah or the state in which it is located to provide extended care as a convalescent or chronic
illness facility. A Skilled Nursing Facility has an attending medical staff consisting of one or more
Physicians.

34.

"Subscriber" means the person whose application has been accepted and whose name appears on
the Subscriber's identification card issued in connection with this Agreement.

PART II. BENEFIT SCHEDULE - Section A
A.

MAXIMUM BENEFITS
Benefits provided under this Agreement and earlier health care agreements issued by Regence BCBSU or
an affiliate of Regence BCBSU are limited to a Maximum Benefit for each Member. When a Member has
received benefits under this Agreement and earlier health care agreements issued by Regence BCBSU or
an affiliate of Regence BCBSU cumulatively totaling the Maximum Benefit amount, this Agreement and all
coverage hereunder shall automatically terminate with respect to such Member. The Maximum Benefit
amount is shown on the attached Benefit Schedule - Section B.

B.

DEDUCTIBLE
Benefits under this Agreement are subject to Deductible amounts which the Member is responsible for
paying each Calendar Year to the Provider who bills for Covered Services. Only Eligible Medical Expenses
apply toward Deductible. The Deductible amounts are shown on the attached Benefit Schedule - Section B.

C.

COPAYMENT
After the Member has satisfied the Deductible amount, benefits under this Agreement are subject to
Copayment amounts which the Member is responsible for paying to the Provider who bills for Covered
Services. Copayment amounts are shown on the attached Benefit Schedule - Section B.

D.

BENEFIT PAYMENTS AND COINSURANCE
As to any Calendar Year in which a Member incurs Eligible Medical Expenses in excess of the Deductible
and Copayment, Regence BCBSU will provide Benefit Payments and the Member will pay Coinsurance to
the Provider who bills for Covered Services. The Coinsurance amounts are shown on the attached Benefit
Schedule - Section B.

E.

MAXIMUM BENEFITS FOR SPECIFIED SERVICES
Benefits under this Agreement are limited to Maximum Benefits for specified services. For specified
services, Regence BCBSU shall provide Benefit Payments and the Member will pay Coinsurance until the
Maximum Benefits applicable to specified services have been provided. Maximum Benefits amounts for
specified services, which amounts apply toward Maximum Benefits as in Part U.A., are shown on the
attached Benefit Schedule - Section B.

F.

INDEMNITY BENEFIT FOR ADOPTION
Effective May 4, 1998, an Indemnity Benefit for Adoption in the amount of Two Thousand Five Hundred Dollars
($2,500) shall be available to the Subscriber when all of the following conditions are met
1.

The Subscriber's Health Care Agreement provides maternity benefits for the Subscriber or the
Subscriber's spouse.

2.

A newborn child is placed for the purpose of adoption with the Subscriber within thirty (30) days after
the child's birth.

3.

The Subscriber submits a written request for the Indemnity Benefit for Adoption along with proof of
placement for adoption. Proof of placement shall be a copy of the court order (or its equivalent)
showing the date of placement for adoption. The written request must contain the child's date of birth
and a statement regarding any other health coverage of the adoptive parent(s). The written request
shall be addressed to:
Regence BlueCross BlueShield of Utah
Legal Department #70
P.O. Box 30270
Salt Lake City, Utah 84130-0270

In the event ci cdoption ri more thar one newborn chile' do; ex&nnU , twins), the Indemnity Benefit 1cr
Adoption applies 1or each child adoptee'.

In the event the Subscriber and/or the Subscriber's spouse is covered by more than one health benefit plan,
the Indemnity Benefit for Adoption shall be pro-rated between or among the plans so that the full amount
provided by both or all of the plans does not exceed $2,500.
In the event the Subscriber's Health Care Agreement excludes care and treatment of pregnancy, the
Indemnity Benefit for Adoption is not available to that Subscriber.
In the event the post-placement evaluation disapproves the adoption placement and a court rules the
adoption may not be finalized because of an act or omission of an adoptive parent or parents that affects the
child's health or safety, the Subscriber shall be liable for re-payment of the Indemnity Benefit for Adoption.
The full amount of such benefit shall be refunded by the Subscriber to Regence BCBSU within thirty (30)
days after the date the child is removed from placement

PART III. COVERED SERVICES
Subject to the limitations and exclusions in Part IV, the following, when Medically Necessary, are Covered Services:
A.

HOSPITAL, SKILLED NURSING FACILITY, AND OTHER FACILITY SERVICES
i.

inpatient Accommodations. The following accommodations as ordered by the attending Physician
during an admission to a Hospital for acute care or intensive care or to a Skilled Nursing Facility for
extended care:
a.

Hospital Accommodations. On any given day during an admission to a Hospital, one of
the following room accommodations:
(1)

Semi-private (or multi-bed unit) room accommodations, including bed, board, and
general nursing care.

(2)

Private room accommodations, including bed, board and general nursing care,
but only when:
(a)

a severe medical condition requires that the Member be placed in a
private room; or

(b)

the Hospital furnishes private
accommodations for its patients.

rooms

as

the

principal

room

NOTE: The semi-private room rate will be allowed toward the private room rate
when the Member receives private room accommodations for reasons
other than (a) or (b) above.
(3)

b.

2.

Intensive care unit (including cardiac care unit) accommodations, including bed,
board, general and special nursing care, and ICU equipment, when Medically
Necessary.

Skilled Nursing Facility Accommodations.
Semi-private (or multi-bed unit) room
accommodations, including bed, board and general nursing care.

Facility Services and Supplies. The following services and supplies which are customarily
furnished to inpatients or outpatients, as the case may be, by a Hospital, Skilled Nursing Facility, or
Ambulatory Service Facility:
EL

operating, recovery, and treatment rooms and their equipment;

b.

delivery and labor rooms and their equipment;

c.

anesthesia materials and anesthesia administration by facility personnel;

d.

diagnostic and therapeutic radiological (x-ray) services and supplies, including radiation
therapy;

e.

clinical pathology and laboratory services and supplies;

f.

services and supplies for electrocardiograms, electroencephalograms, and other
electronic diagnostic medical procedures required to diagnose the Member's Illness,
Injury, or other condition;

g.

drugs and medicines which have been approved for use in the United States by the Food
and Drug Administration;

h.

dressings, splints, casts, and other supplies for medical treatment provided by the facility
• from a central sterile supply department;

i.

devices or appliances surgically inserted into the bccy;

3.

B.

J.

oxygen and its administration;

k.

non-replaced blood, blood plasma, blood derivatives, and their administration and
processing;

L

intravenous injections and solutions; and

m.

physical therapy, inhalation therapy, occupational therapy, and speech therapy when
provided to the Member for the purpose of restoring or improving bodily function lost as a
result of Illness or Injury other than Mental Illness.

For the purposes of this Agreement, Covered Services shall not include (i) vocational rehabilitation
services; (ii) private duty nursing services; (iii) personal convenience or hygiene items; and (iv) late
discharge billing for the convenience of the patient.

PHYSICIAN, PRACTITIONER, AND OTHER PROVIDER SERVICES
1.

Surgical Services. Medically Necessary surgical services which are generally recognized and
accepted procedures for diagnostic or therapeutic purposes in the treatment of Illness or Injury.
Covered Services include only the following:
a.

cutting or laser operative procedures;

b.

suturing of wounds;

c.

debridement of wounds, bums, or infections;

d.

reduction of fractures or dislocations;

e.

orthopedic casting;

f.

endoscopic examination of internal organs of the body,

g.

use of a needle or cannula for biopsy, aspiration, or injection of a tendon sheath, joint,
major body cavity, or blood vessel (vein or artery), but not routine venipuncture (drawing
blood for laboratory tests);

h.

intraarterial, intravenous, or intracardiac catheterization;

i.

electrical, chemical, or mechanical destruction of tissue; and

j.

oral surgery, but not dental (teeth and gums) surgery except for surgical extraction of bone
impacted teeth.

NOTE: When the Member is covered under a dental plan which provides benefits for surgical
extraction of bone impacted teeth, benefits are not provided under this Agreement
2.

Surgical Assistants. Medically Necessary services performed by an assistant surgeon in
connection with a surgical procedure which is a Covered Service. Covered Services shall not
include (i) services of an assistant surgeon when the Hospital provides or makes available qualified
staff personnel (including Physicians in training status) as surgical assistants; (ii) the services of
more than one assistant surgeon at one operative procedure; and (iii) services of an assistant
surgeon when the complexity of the surgery does not warrant the services of an assistant

3.

Anesthesia Services. The administration of anesthetics to achieve general or regional (but not
local) anesthesia and related resuscitative procedures. Covered Services shall not include (i)
acupuncture; (ii) hypnosis; and (iii) administration of anesthesia by the primary surgeon or the
assistant surgeon.

4.

Medical Services Medically Necessary professional services by a Physician or a Practitioner
pro*':<
,-^jf:,, services are generally recochir^c anc acceoiec nonsurgical procedures for

diagnostic or therapeutic purposes in the treatment of Illness or Injury. Covered Services include
only the following:
a.

direct physical or mental examination of the patient's body or substance(s) from the body,
and associated cognitive services for prescribing or administering treatment, but not
counseling or patient education unless provided at no additional charge in connection with
Covered Services;

b.

diagnostic services which are radiology, ultrasound, nuclear medicine, laboratory,
pathology, and electronic diagnostic medical procedures;

c.

radiation therapy, chemotherapy, dialysis treatment, and respiration therapy;

d.

speech therapy to restore speech function lost as the result of an Illness or Injury; and

e.

Physiotherapy Services which are physical therapy, occupational therapy, and manual
manipulation (except for reduction of fractures and dislocations otherwise defined as
surgical services).

5.

Consultations. Services rendered by a Provider whose opinion or advice is requested by the
attending Provider for further evaluation of the Member's Illness or Injury. Covered Services are
limited to one (1) consultation per medical specialty for each Illness or Injury.

6.

Dental Services. Dental services required as a result of damage to or loss of sound natural teeth
due to an Accidental Injury (other than from chewing) occurring after the Member's Effective Date.

7.

Skilled Nursing Services and Dialysis Services. Skilled nursing services or dialysis services
performed in the Member's home by a licensed nurse or a trained dialysis technician as ordered by
the attending Provider; provided, however, that skilled nursing services or dialysis services
provided by a person who ordinarily resides in the Member's home or is in the Member's immediate
family are excluded.

8.

Ambulance Services. Medically Necessary ambulance services to the nearest appropriate Hospital
when any other form of transportation is inadvisable. Covered Services shall not include (i)
ambulance services when the Member could be safely transported by means other than
ambulance, whether or not such other transportation is available; and (ii) air ambulance services
when the Member could be safely transported by ground ambulance or by means other than
ambulance.

9.

Transplants.
a.

Kidney transplants.

b.

Cornea transplants.

c.

Heart, heart/lung, lung (single or double), liver, and pancreas transplants, including organ
procurement expenses not in excess of Ten Thousand Dollars ($10,000), and preoperative and post-operative care.

d.

Bone marrow or peripheral stem cell identification, donation and storage expenses not in
excess of Ten Thousand Dollars ($10,000); pre-transplant chemotherapy and/or radiation
treatment; bone marrow or peripheral stem cell transplant; post-transplant outpatient care
directly related to the transplant; and re-transplantation in connection with allogeneic bone
marrow transplants in the treatment of aplastic anemia, acute leukemia, severe combined
immunodeficiency (e.g., adenosine deaminase deficiency and idiopathic deficiencies),
Wiskott-Aldrich Syndrome, infantile malignant osteoporosis (Albers-Schonberg Syndrome
or marble bone disease), and chronic myelogenic leukemia.

NOTE: Covered Services shall not include services or supplies provided for or in
• connection with a transplant which is not listed in the Agreement, including but not
limitec' to (i) any bone marrow transplant in the Treatment of diseases or conditions
resulting 1rom intection from a human 7-cell leukemia virus (e.g., AIDS), (ii) any intestine

transplant, (iii) any transplant of a non-human organ or non-human bone marrow, (iv) any
bone marrow transplant in the treatment of brain cancer, and any services or supplies in
connection with the implantation of any artificial organ, regardless of whether implantation
is a temporary measure while awaiting an available human organ.
NOTE: For information pertaining to Covered Physician, Practitioner, and Other Provider Services in connection
with myeloablative cherr.clhsrapy with autologous hematopoietic stem cell and/or colony stimulating factor
support services, refer to the attached MYELOABLATIVE CHEMOTHERAPY WITH AUTOLOGOUS
HEMATOPOIETIC STEM CELL AND/OR COLONY STIMULATING FACTOR SUPPORT SERVICES (MCAHSC/CSF) ENDORSEMENT.
C.

OTHER MEDICAL SERVICES AND SUPPLIES
The following other Medically Necessary medical services and supplies when ordered by the attending
Physician:
1.

Medical and surgical supplies; for example, colostomy bags, catheters, surgical dressings, and
syringes/needles for injection of prescribed medication.

2.

Prosthetic devices provided in connection with an Illness or Injury; for example, artificial limbs,
artificial eyes, breast prostheses, and eyeglasses or contact lenses required as replacements of
natural lenses surgically removed (cataract surgery). This includes the professional services for
fitting, adjusting, and repairing prosthetic devices. For the purposes of this Agreement, Covered
Services shall not include wigs, hairpieces, cosmetics, and other items of a similar nature.

3.

Orthotic devices provided in connection with an Illness or Injury; for example, braces, trusses, and
other orthopedic appliances or apparatuses used to support, align, or correct deformities or to
improve the function of moving parts of the body. This includes professional services for fitting,
adjusting and repairing orthotic devices. Covered Services shall not include (i) devices in
connection with treatment of temporomandibular joint dysfunction, to increase vertical dimensions,
or to restore occlusion; and (ii) corrective shoes, unless they are an integral part of a lower body
brace, arch supports, foot orthotics, and special shoe accessories.

4.

Replacements of prosthetic devices and orthotic devices as in 2. and 3. above, together with
professional services related to replacement. Covered Services shall not include (i) replacements
required as a result of loss, theft, negligence, or of willful damage; and (ii) replacements when the
device being replaced is one that would continue to meet the Member's basic medical needs.

5.

Durable Medical Equipment provided in connection with an Illness or Injury; for example, crutches,
wheelchairs, hospital-type beds, and similar equipment Covered Services shall not include (i) air
conditioners, air filtration units, humidifiers, vaporizers, hydrotherapy devices, exercise equipment
and machines, heating pads, lamps or other devices containing heating elements, contour chairs,
vibrating chairs and beds; (ii) modifications to vehicles, modifications to places of residence; (iii)
deluxe equipment (for example, motorized wheelchairs) when standard equipment is available and
adequate to meet the Member's basic medical needs; and (iv) any item which does not qualify as
Durable Medical Equipment
NOTE: Benefit Payments shall be limited to the lesser of the purchase price or the rental cost of
Durable Medical Equipment

6.

Prescription Drugs a Member receives from a duly licensed pharmacy pursuant to a prescription
order, and insulin. Covered Services shall not include (i) contraceptives, regardless of intended
use, or fertility drugs; (ii) drugs labeled "Caution - limited by federal law to investigational use," or
experimental drugs, even though a charge is made to the individual; (iii) over-the-counter drugs and
medications, whether or not prescribed; and (iv) Prescription Drugs in excess of a thirty-four (34)
day supply or one hundred (100) unit doses, whichever is greater.

PART IV. LIMITATIONS AND EXCLUSIONS
LIMITATIONS
1.

Superseded Agreement. In the event this Agreement is issued to supersede a health care
agreement previously issued by Regence BCBSU or an affiliate of Regence BCBSU, benefits
furnished under the previous health care agreement shall apply against the benefit maximums of
this Agreement as though such benefits had been furnished under this Agreement

2.

Nine-Month Waiting Period.
a.

b.

3.

During the nine (9) months immediately following the Member's Effective Date, no
benefits will be provided for any of the following:
(1)

A Preexisting Condition.

(2)

Mental Illness including alcoholism, drug abuse, and other conditions related to
use or abuse of alcohol or controlled substances (drugs).

(3)

Organ transplants; bone marrow transplants.

(4)

Sterilization (e.g., vasectomy, tubal ligation).

(5)

Pregnancy, unless the expected delivery date is more than nine (9) months after
the Effective Date. Following nine (9) months of continuous coverage, benefits
are available for cesarean delivery only (see Part IV.B.1. and Benefit Schedule Section B).

When the provisions of paragraph A.3. below do not apply to the Subscriber and prior
coverage was continuous to a date not more than sixty-two (62) days prior to the Effective
Date hereunder, and the Subscriber has applied and is eligible for waiting period credit
due to prior coverage, such credit shall be applied toward reducing the nine-month waiting
period for all conditions listed in a.(1) through a.(5) above.

Elimination of Nine-Month Waiting Period. The nine-month waiting period of paragraph A.2. above
shall not apply to any Member who, as of the Effective Date applied for hereunder.
a.

has eighteen (18) or more months of Creditable Coverage; and

b.

had his or her most recent Creditable Coverage under a group health plan, governmental
plan, or church plan (or health insurance in connection with any of these plans); and

c.

is not eligible for coverage under any group health plan, Part A or B of Title XVIII of the
Social Security Act (Medicare), or a state plan under Title XIX of the Social Security Act
(Medicaid) or any successor program; and

d.

does not have other health insurance coverage; and

e.

did not lose his or her most recent Creditable Coverage (under A.3.b. above) as a result of
fraud or intentional misrepresentation of material fact by that plan's plan sponsor, or as a
result of the plan sponsor's failure to pay premiums or contributions in accordance with the
terms of the coverage; and

f.

elected and exhausted the maximum continuation period of any COBRA continuation
coverage and/or similar state program which was offered to him or her.

NOTE: It is the responsibility of the Member seeking credit for Creditable Coverage to provide
Regence BCBSU applicable certification(s) of coverage from prior Creditable Plans.
Regence BCBSU shall assist the Member in obtaining certifications of coverage from prior
Creditable Plans if necessary.

B.

GENERAL EXCLUSIONS
Notwithstanding anything else contained in this Agreement to the contrary, no benefits shall be provided for
any of the following:
1.

Services, supplies or accommodations provided for the care and treatment of pregnancy other than
cesarean delivery. "Care and treatment of pregnancy" includes Hospital s e r i e s and supplies,
medical services, surgical services, anesthesia services, and diagnostic radiological and
pathological laboratory services for antepartum and postpartum care, delivery (other than cesarean
delivery), threatened premature termination, premature termination, and routine nursery care of the
newborn.

2.

Services provided before the Effective Date or after the termination of this Agreement

3.

Services provided during an admission to a Hospital or Skilled Nursing Facility when the admission
began before the Effective Date or when readmission for the same Illness or Injury occurred within
thirty (30) days after the Effective Date.

4.

Services covered by any worker's compensation law, employer's liability law, or legislation or
maritime doctrines of similar purpose.

5.

Services (i) covered by programs (such as Medicare) created by the laws of the United States, any
state, or any political subdivision of a state, or which would be so covered except for coverage
under this Agreement; and (ii) furnished in a federal hospital or by the Veterans Administration.
This exclusion shall apply whether or not the Member claims or obtains benefits under such
coverage and whether or not the Member, if eligible, makes application for such coverage.

6.

Services covered, as required by law, under an Automobile No-fault Insurance Act whether or not
the Member claims or obtains benefits under such coverage and whether or not the Member, if
eligible, makes application for such coverage.

7.

Services for or treatment of an Illness or Injury caused by or arising out of riots, war, insurrection,
rebellion, armed invasion or aggression; or sustained by a Member while in the act of committing a
felony.

8.

Examinations, reports, or appearances in connection with legal proceedings; or services, supplies,
or accommodations provided solely to satisfy a court order.

9.

Services received outside of Utah if such types of services are not licensed in the State of Utah.

10.

Experimental or investigational treatments or procedures; and services, supplies, and
accommodations provided in connection with experimental or investigational treatments or
procedures. A treatment or procedure will be considered experimental or investigational if scientific
evaluation has not been completed, effectiveness has not been established, or the procedure or
treatment has not been accepted and generally used for a period of three years unless approved
sooner by Regence BCBSU's medical policy committee.

11.

A Prescription Drug during the first six (6) months following its approval by the United States Food
and Drug Administration, unless Regence BCBSU's Medical Policy Committee (or its successor)
sooner approves coverage. This exclusion is effective as of August 1,1998.

12.

Services provided for or in connection with artificial heart, artificial pancreas, or artificial liver
implants; and any other organ or artificial organ which may become available for transplant or
implant after the issuance of the Agreement.

13.

Services or supplies provided for or in connection with a transplant which is not listed in this
Agreement, including but not limited to (i) any bone marrow transplant in the treatment of diseases
or conditions resulting from infection from a human T-cell leukemia virus (e.g., AIDS), (ii) any
intestine transplant (iii) any transplant of a non-human organ or non-human bone marrow, (iv) any
bone marrow transplanl in the treatment of brain cancer, and any services or supplies in connection
with the implantation ol any artificial organ, recardiess c-i whether implantation is a temporary
measure while awaiting an available human oraar:.

14.

Services provided in connection with cosmetic surgery. Cosmetic surgery means cosmetic,
reconstructive, or corrective plastic surgery performed to improve appearance or to correct a
deformity without restoring a physical bodily function. For the purposes of this Agreement,
psychological factors (for example, poor self-image, difficult social or peer relations) are not
relevant and they do not constitute a physical bodily function.
EXCEPTION:

Charges for cosmetic surgery shall be covered only when ihe cosmetic surgery is
required by reason of an Accidental Injury occurring after the Member's Effective
Date.

15.

Services provided in connection with medical or surgical treatment for reduction of weight,
regardless of associated medical or psychological conditions.

16.

Services provided in connection with reversal of a gastric or intestinal bypass, gastric stapling, or
other similar surgical procedure.

17.

Services provided in connection with reversal of surgically performed sterilization or subsequent resterilization.

18.

Services provided in connection with genetic studies; family planning; and birth control drugs and
medications.

19.

Services provided in connection with artificial insemination or in vitro fertilization.

20.

Custodial care, domiciliary care, convalescent care (other than extended care), rest cures, and
services provided in connection with institutional care which is for the primary purpose of controlling
or changing the Member's environment Care or treatment shall be considered custodial care if it is
care that mainly provides room and board (meals), or if it is for a physically or mentally disabled
person who is not receiving care specifically to reduce the disability so that the person can live
outside a medical care facility or nursing home. No matter where the person lives, care is
considered custodial care if it is non-skilled nursing care, training in personal hygiene, other forms
of self-care, or supervisory care by a Provider.

21.

Milieu therapy, biofeedback, behavior modification, sensitivity training, hypnosis, electrohypnosis,
electrosleep therapy, or electronarcosis.

22.

Care or treatment of marital or family problems; social, occupational, religious, or other social
maladjustment; conduct disorders; or chronic situational reactions.

23.

Care or treatment of transsexualism, psychosexual identity disorder, psychosexual dysfunction, or
gender dysphoria

24.

Care or treatment of chronic organic brain syndrome, personality disorder, learning disability, or
mental retardation, except to the extent Covered Services are required to diagnose such
conditions.

25.

Care or treatment of Mental Illness unless and until there exists a confirmed diagnosis of the
Mental Illness, which diagnosis has been made pursuant to a personal examination of the patient
by a Provider duly licensed to make such diagnosis.

26.

Treatment or prevention of Illness or Injury (including Mental Illness) by means of treatments,
procedures, techniques or therapies outside generally accepted health care practice, as
determined by Regence BCBSU.

27.

Services provided in connection with holistic or homeopathic treatment, including drugs and other
remedies.

28.

Services provided in connection with ecological or environmental medicine.

29.

Charges for training, educating, or counseling a Member, including the following:
mental counseling;

-

family counseling;
educational, social, occupational, behavioral, or religious counseling;
counseling in the absence of Illness or Injury;
non-medical self-care or self-help training; and
counseling with a patient's family, friend(s), employer, school counselor, or school teacher;
provided, however, that benefits shall be provided for Medically Necessary collateral visits
in connection with treatment of Mental Illness.

NOTE: This exclusion does not apply to services for training, educating, or counseling a Member
when incidentally provided, without a separate charge, in connection with Covered
Services.
30.

Psychoanalysis or psychotherapy credited toward earning a degree or furthering a Member's
education or training.

31.

Services provided to a Member by his or her immediate family member. An "immediate family
member- shall mean a parent, spouse, child, sibling, half-sibling, or "in-law" of the Member, or any
relative by blood or marriage who shares a residence with the Member.

32.

Services provided by any public or private school or halfway house, or by their employees; or
services provided solely to satisfy institutional requirements.

33.

Services for alleviation of chronic, intractable pain by a pain control center or under a pain control
program.

34.

Acupuncture.

35.

Services for routine physical examinations, or x-ray or laboratory procedures when the Member has
no symptoms of Illness or Injury (for example, general health screening tests); or mental
examinations or psychological tests when the Member has no symptoms of Mental Illness.

36.

Physical therapy, speech therapy, and occupational therapy provided solely to maintain the
Member's condition at the level to which it has been restored with no reasonable expectation of
significant improvement.

37.

Charges for dental services or dental surgery, except as specifically provided herein.

38.

Services provided in connection with temporomandibular joint (TMJ) dysfunction; upper or lower
jaw augmentation or reduction procedures (orthognathic surgery); and appliances or restorations
necessary to increase vertical dimensions or restore occlusion.

39.

Preventive medical care or treatment, and vaccinations.
EXCEPTION:

40.

Benefits shall be provided for vaccinations for tetanus or rabies administered in
connection with an Accidental Injury occurring after the Effective Date.

Vision or hearing examinations; eyeglasses or contact lenses; surgical correction of refractive
errors of vision (including radial keratotomy); hearing aids or similar devices; and services, supplies
and accommodations related to the implantation of a surgically anchored sound processor or
auricular prosthesis.
EXCEPTION:

Benefits shall be provided for vision or hearing examinations when required as
part of an examination to diagnose an Illness or Injury (other than refractive
errors of vision).

41.

Services provided for care or treatment of corns, calluses, or for trimming of nails; and non-surgical
care or treatment of flat feet, fallen arches, weak feet, chronic foot strain, or symptomatic
complaints of the foot.

42.

Corrective shoes, unless they are an integral part of a lower body brace; and arch supports, foot
orthotics and special shot accessories.

C.

43.

Items primarily for personal convenience, comfort, personal hygiene, and other non-therapeutic
purposes.

44.

Special formulas, food supplements or special diets, except as provided by a Hospital or Skilled
Nursing Facility during an inpatient admission for which benefits are available.

45.

Appointments scheduled and not kept ("missed appointments").

46.

Telephone consultations, whether initiated by the Member or the Provider.

47.

All shipping, handling, postage, interest or finance charges assessed by Providers.

48.

Travel, whether or not prescribed.

49.

Services, supplies, or accommodations which Regence BCBSU determines are not Medically
Necessary.

50.

Services, supplies, or accommodations provided without cost to the Member or for which the
Member has no legal obligation to pay.

51.

Any services, supplies or accommodations excluded under Part ill of this Health Care Agreement

LATE CLAIMS EXCLUSION
No benefits shall be provided under this Agreement with respect to any claim that is not received by
Regence BCBSU on or before December 31 of the year following the year in which the Covered Services
are provided to a Member.

D.

DISCLAIMER
ANYTHING NOT SPECIFICALLY PROVIDED FOR IN THIS AGREEMENT IS NOT A COVERED
BENEFIT.

PART V. OTHER PARTY LIABILITY, COORDINATION OF BENEFITS (COB)
OTHER PARTY LIABILITY
In the event a Member sustains any Illness or Injury for which another party may be responsible, the
following provisions shall apply:
1.

Recovery Rights. Up to the amount of benefits paid in connection with the Illness or Injury,
Regence BCBSU shaW be entWied to the proceeds of any settlement or judgment that results in a
recovery from the other party, the other party's insurer, or any other insurance recovery, whether
or not the Member is made whole by such recovery and whether or not such recovery includes any
amount (in whole or in part) for services, supplies or accommodations covered hereunder.
Regence BCBSU may elect to claim any lien or similar rights that may be available against the
involved cause of action. Regence BCBSU is entitled to recover its lien from any recovery the
Member obtains related to the Illness or Injury, including but not limited to any settlement, judgment
or recovery from uninsured or underinsured automobile coverage, homeowner or commercial
premises coverage, or any other liability insurance coverage the Member may have. Regence
BCBSU's lien shall be calculated based upon claims that are incurred on or before the date of
settlement or judgment, unless agreed to otherwise by the parties.

2.

Trust. If Regence BCBSU requests, the Member shall hold the rights of recovery against the third
party in trust for Regence BCBSU, up to the amount of benefits paid hereunder in connection with
such Injury or Illness.

3.

Documents. The Member shall execute and deliver to Regence BCBSU such documents and
papers requested by Regence BCBSU as may be appropriate to secure the Member's rights and
obligations and those of Regence BCBSU as established by this Part V.A. The execution and
delivery of an agreement to hold recovery proceeds in trust for Regence BCBSU, if requested, shall
be a condition precedent to the furnishing of benefits hereunder in connection with such Injury or
Illness.

4.

Expenses. Where a prior written agreement is reached between Regence BCBSU and the
Member or Member's counsel, Regence BCBSU shall pay out of such proceeds actually recovered
by Regence BCBSU a proportionate share of any reasonable expenses incurred in effecting
collection from the other party.

5.

Agreement. Receipt by the Member or on the Member's behalf of any benefits in connection with
such Injury or Illness shall constitute the Member's unconditional agreement to each and all of the
provisions set forth in this Part V.A.

COORDINATION OF BENEFITS
In the event a Member is covered under one or more Health Plans (as defined below), the benefits of the
Health Plans will be coordinated in accordance with the following provisions:
1.

Definitions.
a.

Health Plan.
(1)

The term "Health Plan" means this coverage and any other similar plan, contract,
or policy which has at least one benefit in common with this coverage and which
provides benefits for or by reason of care or treatment of an Illness or Injury by or
through any of the following:
(a)

group, blanket, individual, or franchise insurance or prepayment
coverage;

(b)

labor-management trust plan, union welfare plan, or employer or
employee organization benefit plan coverage;

(c

Iraot, professional, or cooperauve assoc;a*»ic<ri [Jan coverage or an>
other similar plan that arranges or pays lor health benefits

(d)

automobile "no-fault" medical payment coverage;

(e)

federal, state, or other governmental employer or employee (statutory or
nonstatutory) plan coverage, including worker's compensation, or
services rendered in a federal hospital or by the Veterans
Administration; and

(f)

health maintenance organization coverage.

NOTE: This is not a Medicare Supplement contract If a Member becomes eligible for
Medicare, he or she should review the Medicare Supplement Buyer's Guide
available from Regence BCBSU. If the Member chooses to continue coverage
under this Agreement and Medicare, the benefits of this Agreement shall be
reduced by any amounts paid by Medicare.
(2)

b.

c.

The term "Health Plan" does not include:
(a)

hospital indemnity coverage;

(b)

accident only coverage, specified disease or specified accident
coverage;

(c)

disability income protection coverage;

(d)

nursing home and long-term care coverage;

(e)

any state plan under Medicaid (Title XIX, Grants to States for Medical
Assistance Programs, of the United States Social Security Act as
amended from time to time);

(f)

any plan when, by state or federal law, its benefits are excess to those
of any private insurance program or other non-governmental program;
and

(g)

Medicare supplement policies as defined in Utah Code Title 31 A,
Chapter 22, Section 620 or any successor thereto.

Primary Health Plan. The term "Primary Health Plan" means the Health Plan that must
determine "its benefits for a person's health care without taking the existence of any other
Health Plan into consideration. There may be more than one Primary Health Plan. A
Health Plan is a Prirrlary Health Plan in either of the following conditions:
(1)

the Health Plan has no "Order of Benefit Determination" provision (see
paragraph 2. below); or

(2)

all Health Plans which cover the person use the "Order of Benefit Determination"
provision (see paragraph 2. below) and under that provision the Health Plan
determines its benefits first

Secondary Health Plan. The term "Secondary Health Plan" means a Health Plan which is
not a Primary Health Plan. There may be more than one Secondary Health Plan. In the
event a person is covered under more than one Secondary Health Plan, the "Order of
Benefit Determination" provision (see paragraph 2. below) decides the order in which the
Secondary Health Plans* benefits are determined in relation to each other.
NOTE: A Health Plan which covers a person pursuant to any state or federal
continuation of coverage statute (e.g., state extension of benefits, COBRA) is a
Secondary Health Plan.

d.

Allowable Expenses. The term "Allowable Expenses" means the amount on which a
Health Plan would base ils benefit payment for covered services in the absence of any
other coverage. When a Health Plan provides benefits in the form of services, the

reasonable cash value of each service rendered will be considered both an Allowable
Expense and a benefit paid.
2.

Order of Benefit Determination. The order of benefit determination is identified by using the first of
the following rules which applies:
a.

The Health Pisn which covers the person as the policyholder or certificate holder (that is,
a person other than a dependent) shall be determined before the benefits of the Health
Plan which covers the person as a dependent

b.

When this and another Health Plan cover the same child as a dependent of parents who
are not separated or divorced:

c.

(1)

the benefits of the Health Plan of the parent whose birthday falls earlier in a year
are determined before those of the parent whose birthday falls later in that year;
but

(2)

if both parents have the same birthday, the benefits of the Health Plan which
covered the parent longer are determined before those of the Health Plan which
covered the other parent for a shorter period of time.

(3)

If, however, the other Health Plan does not fall within the jurisdiction of the Utah
Insurance Department and has a rule based on the gender of the parent rather
than the birthday, and if, as a result, the Health Plans do not agree on the order
of benefit determination, the rule in the other Health Plan will determine the order
of benefits.

When this and another Health Plan cover the same child as a dependent of parents who
are separated or divorced:
(1)

the benefits of the Health Plan which covers the child as a dependent of the
parent with custody of the child will be determined first, then the benefits of a
Health Plan which covers that child as a dependent of the current spouse of the
parent with custody of the child, then the benefits of the Health Plan which covers
the child as a dependent of the parent without custody.

(2)

Notwithstanding c.(1) above, if there is a court decree which would otherwise
establish financial responsibility for the medical, dental, or other health care
expenses with respect to the child and the entity obligated to pay or provide the
benefits of the Health Plan of that parent has actual knowledge of those terms,
the benefits of a Health Plan which covers the child as a dependent of the parent
with such financial responsibility shall be determined before the benefits of any
other Health Plan which covers the child as a dependent child. This paragraph
c.(2) does not apply with respect to any benefits which are actually paid or
provided before the entity has that actual knowledge.

(3)

If the specific terms of the court decree state that the parents shall share joint
custody, without stating that one of the parents is responsible for the health care
expenses of the child, the order of benefit determination outlined in paragraph
2.b. above shall apply.

d.

The benefits of a Health Plan which covers a person as an active (e.g., neither laid off nor
retired) employee or as an active employee's dependent are determined before those of a
Health Plan which covers that person as an inactive (e.g., laid off or retired) employee or
as that inactive employee's dependent If the other Health Plan does not have this rule,
and if, as a result, the Health Plans do not agree on the order of benefits, this provision is
ignored.

e.

When a., b., c, and d. above do not establish an order of benefit determination, the
benefits of the Health Plan which has covered the person for the longer period of time
shall be determined before the benefits of the Health Plan which has covered the person
for a shorter period of time.

3.

Secondary Health Plan Benefits. This paragraph 3. applies when, in accordance with paragraph 2.,
Order of Benefit Determination, this coverage is a Secondary Health Plan. In that event the
benefrts of Ih'is Health Plan may be reduced.
a.

When the Primary Health Plan has contracted for discounted provider fees, Regence
BCBSU shall limit payment to any copayment and deductible owed by the Member after
payment by the Primary Health Plan.

b.

If none of the Health Plans has contracted for discounted provider fees, Regence BCBSU
shall reduce its benefits so that total benefits paid or provided by all Health Plans for a
covered service are not more than the highest Allowable Expenses of any of the Health
Plans for that service.

c.

Nothing in this Coordination of Benefits provision requires Regence BCBSU to make
payment for all or part of any service that is not covered under this Agreement

4.

No Expansion of Benefits. In no event shall this Coordination of Benefits provision operate to
increase the total benefits that would be provided under this Agreement in the absence of this
provision.

5.

Recovery of Overpayment. In the event Regence BCBSU provides benefits to or on behalf of a
Member in excess of the amount which would have been payable by reason of the Member's
coverage under another Health Plan, Regence BCBSU shall be entitled to recover the amount of
such excess from the Member or the related Subscriber. Such recovery may include reduction of
subsequent benefit payments.

6-

Information. The Member shall promptly furnish or cause to be furnished to Regence BCBSU any
information necessary or appropriate for administration of the provisions of this Coordination of
Benefits provision. Receipt of such information by Regence BCBSU shall be a condition precedent
to the obligation of Regence BCBSU to provide benefits under this Agreement

7.

Payments.

8.

a.

In administering and accomplishing the provisions of this Coordination of Benefits
provision, Regence BCBSU shall have the absolute right (i) to make and recover any
payments to or from a Subscriber, a Member, a Provider of Covered Services, and/or any
Health Plan, and (ii) to release any information which Regence BCBSU deems
appropriate in connection therewith.

b.

A payment made under another Health Plan may include an amount which should have
been paid under this Health Plan. If it does, Regence BCBSU may pay that amount to the
Health Plan which made that payment That amount will then be treated as though it were
a benefit paid under this Agreement Regence BCBSU will not have to pay that amount
again. The term "payment made" includes providing benefits in the form of services, in
which case 'payment made" means reasonable cash value of the benefits provided in the
form of services.

Limited Coordination with Independent Dental Programs. This Coordination of Benefits provision
shall not apply to independent dental programs, except with respect to duplication of benefits for
the same services or supplies.

PART VI. GENERAL TERMS AND CONDITIONS
MEMBERSHIP
It is the Subscriber's responsibility to provide current Family Dependent information to Regence
BCBSU. If necessary Family Dependent information is not on Regence BCBSU's membership files,
benefits may be delayed or denied for such individuals.
A Member's coverage under this Agreement shall commence as follows:
1.

For the Subscriber, coverage under this Agreement shall commence on the Effective Date if
Premiums (at then effective rates for the Subscriber) are fully paid.

2.

For eligible dependents listed by the Subscriber on the original application, coverage under this
Agreement shall commence on the Effective Date if Premiums (at then effective rates for the
Subscriber and such Family Dependents) are fully paid.

3.

For a dependent (other than a child of the Subscriber born or placed for adoption after the Effective
Date) not listed on the Subscriber's original application, coverage under this Agreement shall
commence on the date Regence BCBSU formally accepts the Subscriber's application for coverage
of the dependent

4.

For a dependent who was once covered but who, for any reason, ceased to be covered under this
Agreement, coverage begins on the date Regence BCBSU formally accepts the Subscriber's
application for coverage of the dependent

5.

For the Subscriber's child bom or placed for adoption after the Effective Date:
a.

If the Subscriber has Family Dependent coverage, coverage begins on the date the child
is bom or placed for adoption and continues for thirty (30) days thereafter. For coverage
to continue beyond thirty (30) days, the Subscriber must give Regence BCBSU written
notice of the birth or placement for adoption and fuily pay the required Premiums.

b.

if the Subscriber does not have Family Dependent coverage and the child is the first
dependent eligible to be a Family Dependent, coverage begins on the date the child is
bom or placed for adoption but only if the Subscriber gives Regence BCBSU written
notice of the birth or the placement for adoption within thirty (30) days after the birth or
placement for adoption and fully pays the required Premiums.:

c.

If the Subscriber does not have Family Dependent coverage but has dependents other
than the newborn child or the child placed for adoption who are eligible to be Family
Dependents, coverage begins on the date Regence BCBSU formally accepts the
Subscriber's application for coverage of the child.

With regard to a. and b. above, if written notice of the birth or placement for adoption is not
received by Regence BCBSU within thirty (30) days after the birth or placement for adoption,
coverage begins on the date Regence BCBSU formally accepts the Subscriber's application for
coverage of the child.
6.

For a Family Dependent who is incapable of self-support because of mental retardation or a
physical handicap which started before the Family Dependent reached age twenty-six (26) years,
coverage continues beyond age twenty-six (26) years if the Subscriber gives Regence BCBSU
written notice of intent to continue coverage along with proof of the Family Dependent's handicap,
as follows:
-

7.

within at least thirty-one (31) days after the Family Dependent reaches age twenty-six
(26); and
at reasonable times thereafter as Regence BCBSU may consider necessary, but not more
often than annually.

For a dependent whose twenty-sixth birthday precedes the Effective Date and who is incapable of
self-support because of mental retardation or a physical handicap which started before the

dependent reached age twenty-six (26) years, coverage begins on the date Regence BCBSU
formally accepts the Subscribers application for coverage of the dependent In addition, Regence
BCBSU must have written proof of the dependents handicap, to be given as follows:
-

8.

within thirty-one (31) days after the Subscriber is enrolled in this program; and
at reasonable times thereafter as Regence BCBSU may consider necessary, but not more
often than annually.

If a dependent is the subject of a court or administrative order requiring the Subscriber to provide
health care coverage for the dependent and the Subscriber is eligible for family health coverage,
but fails to make application to cover the dependent, application for enrollment of the dependent
under any of paragraphs b. through g. above may also be made by the dependent's custodial
parent, any state Medicaid agency, or the state agency administering 42 U.S.C. 651 through 699
(the child support enforcement program).

NOTICE OF STATUS CHANGE
In the event the Subscriber acquires or loses a Family Dependent after the Effective Date, the Subscriber
must give written notice to Regence BCBSU within thirty (30) days after such event In the event of the
Subscriber's death, written notice must be given to Regence BCBSU within thirty (30) days after the death.
PREMIUMS
Premiums are to be paid in advance. Premiums are to be paid to Regence BCBSU by the Subscriber on or
before the monthly anniversary of the Effective Date. Regence BCBSU shall at all times have the absolute
right to increase or decrease Premiums from time to time; however, no such increase or decrease shall be
effective until thirty (30) days after written notice has been given to the Subscriber.
TERM OF AGREEMENT
The term of this Agreement with respect to any Member shall be for the period which begins on the
Member's Effective Date and continues until this Agreement is terminated (see paragraph E. which follows).
TERMINATION OF AGREEMENT
in the event this Agreement is terminated or not renewed by the Subscriber or Regence BCBSU, this
Agreement and all coverage hereunder shall automatically terminate for the Subscriber and all Family
Dependents. Such termination shall be effective as of the date this Agreement is terminated or not
renewed. This Agreement may be terminated as follows:
1.

Nonpayment of Premiums. If Premiums are not fully paid within thirty (30) days after the due date,
this Agreement and all coverage hereunder shall automatically terminate effective as of 12:01 a.m.
of the day following the last date for which Premiums are paid.

2.

Fraud or Misrepresentation. Regence BCBSU has issued this Agreement in reliance upon all
information furnished to Regence BCBSU by or on behalf of the Subscriber and/or Family
Dependents of the Subscriber. In the event such information is, at the time it is furnished, untrue,
inaccurate or incomplete, Regence BCBSU shall have the right to declare this Agreement null and
void; or Regence BCBSU, at its option, shall have the right to exclude or deny coverage for any
claim, condition or family member related in any way to such untrue, inaccurate or incomplete
information.

3.

Divorce. In the event the Subscriber is divorced after the Effective Date, this Agreement and all
coverage hereunder with respect to the Subscriber's spouse shall automatically terminate effective
as of the first monthly anniversary of the Effective Date following entry of final decree of divorce or
annulment Such spouse may, within thirty (30) days after entry of final decree, apply for
continuation of coverage subject to then effective rules and regulations of Regence BCBSU
pertaining to enrollment.

4.

Termination of Family Dependent Status.
a.

In the event a Member ceases to be a dependent of the Subscriber (except by reason of
divorce • or the Subscriber's death) after the Effective Date, this Agreement shall
automatically terminate effective as of the first monthly anniversary of the Effective Date
following the date on which the Member ceases to be a dependent of the Subscriber.
Such person may. within thirty (30) days after termination of Family Dependent status,
apply for continuation of coverage subject to then effective rules and regulations of
Regence BCBSU pertaining to enrollment.

b.

In the event a Member ceases to be a dependent of the Subscriber due to disruption of
placement prior to legal adoption and the child is removed from placement, this
Agreement and all coverage hereunder shall automatically terminate with respect to such
child as of the date the child is removed from placement

5.

Death of Subscriber. Upon the death of the Subscriber, this Agreement shall automatically
terminate effective as of the first monthly anniversary of the Effective Date following the date of the
Subscriber's death. Family Dependents of the deceased Subscriber may, within thirty (30) days
after the Subscriber's death, apply for continuation of coverage in accordance with then effective
rules and regulations of Regence BCBSU pertaining to enrollment

6.

Change of Residence out of Service Area. This Agreement and all coverage hereunder shall
terminate if the Subscriber ceases to be a resident of the State of Utah which is the service area for
Regence BCBSU. Such termination shall be effective as of the first monthly anniversaiy of the
Effective Date following the date notice is received by Regence BCBSU.

7.

Termination bv Subscriber. The Subscriber shall have the right to terminate this Agreement by
giving written notice to Regence BCBSU. Such termination shall be effective as of the first monthly
anniversary of the Effective Date following the date such notice is received by Regence BCBSU.

8.

Elimination of Coverage. In the event this Agreement is terminated by Regence BCBSU for all
Subscribers, Regence BCBSU shall provide ninety (90) days prior written notice to all Members
covered hereunder and shall make available to the Subscriber, without regard to the claims
experience or health status of any Member, the option to purchase any other individual coverage(s)
being offered by Regence BCBSU for which they qualify.

0.

Market Withdrawal. If Regence BCBSU chooses to discontinue offering coverage in the individual
market, Regence BCBSU shall provide one hundred eighty (180) days prior written notice to
affected Members.

REFUNDS
In the event this Agreement is terminated, Regence BCBSU shall refund any unearned Premiums to the
Subscriber.
MODIFICATION OF AGREEMENT
Regence BCBSU shall at all times have the absolute right to modify or amend this Agreement from time to
time; provided, however, that no such modification or amendment shall be effective until thirty (30) days
after written notice has been given to the Subscriber. No modification or amendment of this Agreement shall
affect the right or the extent of benefits of any Member who is, on the effective date of such modification or
amendment, confined in a Hospital or Skilled Nursing Facility until the first discharge therefrom occurring
after such effective date.
CONTINUATION COVERAGE
Under federal (COBRA) and state laws, Members may be eligible to continue group coverage for a limited
period after such coverage would otherwise terminate. State law provides for an extension of coverage in
most situations where group coverage terminates. Federal law (COBRA) provides for an extension of
coverage after the following events:
the Subscriber's termination of employment or reduction in working hours

-

the Subscriber's death
the Subscriber's divorce or legal separation
the Subscriber's entitlement to Medicare benefits
the Subscriber's child's loss of eligibility as a dependent of the Subscriber
the Subscriber is a retiree and the Subscriber's former employer files a Chapter 11 bankruptcy
petition.

The above noted conditions which enable the Member to continue group coverage under federal law are
subject to change at any time by promulgation of new federal law. The Member should not rely upon the
above list as notice of applicable federal law, but should consult with the Subscriber's employer for
applicable qualifying events which make the Member eligible for continuation of group coverage.
L

TRANSFER OF COVERAGE
If a Subscriber moves to an area served by another Blue Cross and/or Blue Shield organization, coverage
will be transferred to the Blue Cross and/or Blue Shield organization serving the Subscriber's new address.
The new Blue Cross and/or Blue Shield organization must offer the Subscriber at least its group conversion
policy. This is a type of policy normally provided to Subscribers who leave a group and apply for new
coverage as individuals. Conversion policies provide coverage without a medical examination or health
statement If the Subscriber accepts the conversion policy, the new Blue Cross and/or Blue Shield
organization will credit the Subscriber for the length of the Subscriber's enrollment in Regence BCBSU
toward any of its own waiting periods. Any physical or mental conditions covered by Regence BCBSU will
be covered by the new Blue Cross and/or Blue Shield organization without a new waiting period if the new
Blue Cross and/or Blue Shield organization offers this feature to others carrying the same type of coverage.
The Premiums and benefits available from the new Blue Cross and/or Blue Shield organization may vary
significantly from those offered by Regence BCBSU. The new Blue Cross and/or Blue Shield organization
may also offer the Subscriber other types of coverage that are outside of the transfer program. These
policies (i) may require a medical examination or health statement to exclude coverage for preexisting
conditions, and (ii) may not apply time enrolled in Regence BCBSU to waiting periods.

J.

CERTIFICATION OF COVERAGE
Requests for and inquiries about required certifications of coverage relating to period(s) of coverage
hereunder should be directed to Regence BCBSU at P.O. Box 30270, Salt Lake City, Utah 84130-0270.

PART VII. GENERAL PROVISIONS
A.

ARBITRATION
In the event of any dispute or controversy concerning the construction, interpretation, performance or breach
of this Agreement arising between the Subscriber, eligible Family Dependent, or the heir-at-law or personal
representative of such person, and Regence BCBSU, whether involving a claim in tort, contract or
otherwise, the same shall be submitted to arbitration under the appropriate rules of the American Arbitration
Association. Any arbitration shall be conducted in Salt Lake City, Utah, unless mutually agreed otherwise by
the parties. All administrative fees connected with initiating a demand for arbitration shall be split between
and advanced by the parties to the arbitration; subject, however, to final apportionment by the arbitrator in
his or her award. The parties agree that the arbitrator's award shall be binding and may be enforced in any
court having jurisdiction thereof by filing a petition for enforcement of said award.

B.

INTERPRETATION
This Agreement shall be governed by and construed in accordance with the laws of the State of Utah.
Where the law or judicial interpretation of the law changes over time, the administration of benefits for
otherwise identical claims may differ, unless such change is expressly made retroactive. Where not directly
in conflict with the laws of the State of Utah, this Agreement will be interpreted in accordance with those
Regence BCBSU rules and regulations in effect at the time of interpretation. Whenever the context requires,
the singular shall include the plural, the plural shall include the singular, the whole shall include any part
thereof, and any gender shall include both genders. The captions which precede parts of this Agreement
are for reference only and shall not effect the manner in which any provision hereof is construed.

C.

ENTIRE AGREEMENT
This Agreement sets forth the entire understanding between the parties relative to the subject matter hereof,
and supersedes and cancels all and any health service agreements heretofore issued to the Subscriber by
Regence BCBSU. No modifications of or additions to this Agreement shall be binding upon Regence
BCBSU unless set forth in an endorsement or rider duly issued by Regence BCBSU and signed by its duly
authorized officers.

D.

NOTICES
Any notice to the Subscriber provided for in this Agreement shall be deemed to have been given to and
received by the Subscriber when deposited in the United States Mail with first class postage prepaid and
addressed to the Subscriber at the address shown for same in the records of Regence BCBSU. Any notice
to Regence BCBSU provided for in this Agreement may be given by mail addressed to Regence BlueCross
BlueShield of Utah at P.O. Box 30270, Salt Lake City, Utah 84130 - 0270; provided, however, that any
notice to Regence BCBSU shall not be deemed to have been given to and received by Regence BCBSU
until physically received by Regence BCBSU.

E.

NO ASSIGNMENT
No person other than an enrolled Member shall be entitled to any benefits under this Agreement Benefits
are not transferable and Benefit Payments are not assignable. Any attempted assignment of either the
benefits or the Benefit Payments shall be deemed null and void.

F.

INDEPENDENT CONTRACTORS
All Providers, Hospitals, Skilled Nursing Facilities, and other persons and organizations furnishing services,
supplies, or accommodations to a Member do so as independent contractors. Regence BCBSU shall not be
liable for any claim or demand on account of damages arising out of or in any manner connected with any
injuries suffered by a Member while receiving such services, supplies, or accommodations.

G.

CHOICE OF FACILITY OR PROVIDER
Nothing contained in this Agreement shall be deemed to restrict a Member in exercising full freedom of
choice in the selection of a Hospital, Skilled Nursing Facility or Provider for care or treatment of an Illness or
Injury.

H.

BENEFIT PAYMENTS
Any Benefit Payments to be made to a Member for benefits under this Agreement may be made by
Regence BCBSU to such Member, or to the Subscriber of which such Member is a Family Dependent, or to
both jointly. In the event a Family Dependent is the subject of a court or administrative order requiring the
Subscriber to provide health coverage for the Family Dependent and the Subscriber is the Family
Dependent's noncustodial parent, Benefit Payments for Covered Services provided to that Family
Dependent may also be made to the Family Dependent, his or her custodial parent, or any state Medicaid
agency involved in the enrollment of that Family Dependent, if the claim(s) for which Benefit Payments are
made were submitted by the custodial parent or state Medicaid agency.

L

OVERPAYMENT
If for any reason Regence BCBSU pays any amounts to or on behalf of the Subscriber or a Family
Dependent (or person believed to be a Family Dependent) of the Subscriber (i) for services, supplies, or
accommodations not covered under this Agreement, or (K) with respect to a person who is not covered
under this Agreement, or (iii) which exceed amounts to be paid as benefits under this Agreement, then the
Subscriber agrees to reimburse Regence BCBSU on demand for all and any such amounts.

J.

MEDICAL RECORDS
Regence BCBSU shall have the right to request and receive, as a condition precedent to liability for any
benefits to be provided under this Agreement, medical records relating to care and treatment of any Member
who claims benefits under this Agreement. The Subscriber and each Member, by accepting this Agreement
or requesting any benefits hereunder, does fully authorize, empower, and direct his or her Provider or other
person or organization to furnish Regence BCBSU with such complete reports and medical records promptly
upon request by Regence BCBSU.

K.

LEGAL OR ARBITRATION PROCEEDINGS
In case of a dispute as to liability for benefits hereunder which becomes the subject of any arbitration or
legal proceeding, the Subscriber and each Member for himself and his heirs and personal representatives
does hereby expressly waive the privileges and benefits of all and any laws and rules which are now in force
or hereafter enacted or promulgated in regard to disqualifying any doctor, nurse, hospital official or
employee, or any other person or organization providing medical services, supplies, or accommodations
from testifying concerning any information obtained by such person or organization in a professional
capacity, or other capacity which makes such information or knowledge privileged; and the Subscriber and
each Member for himself and his heirs and personal representatives does hereby expressly authorize and
request such doctor, nurse, hospital official or employee, or other person or organization to make full
disclosure in the legal proceeding concerning the liability of Regence BCBSU for such benefits.
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WAIVER
Neither a failure nor a delay on the part of a party hereto to exercise any right, power or privilege hereunder
shall operate as a waiver thereof; nor shall any single or partial exercise of any such right, power orprivilege preclude any other or further exercise thereof, or the exercise of any other right, power or privilege.
No provision of this Agreement shall be deemed waived by Regence BCBSU unless such waiver is reduced
to writing and signed by a duly authorized officer of Regence BCBSU.

M.

PLAN INDEPENDENCE
Subscriber hereby expressly acknowledges his or her understanding that this Agreement constitutes a
contract solely between Subscriber and Regence BlueCross BlueShield of Utah ("Regence BCBSU"), which
is an independent corporation operating under a license from the Blue Cross and Blue Shield Association,
an association of independent Blue Cross and Blue Shield Plans (the "Association") permitting Regence
BCBSU to use the Blue Cross and Blue Shield Service Marks in the State of Utah, and that Regence
BCBSU is not contracting as the agent of the Association. Subscriber further acknowledges and agrees that
it has not entered into this Agreement based upon representations by any person other than Regence
BCBSU and that no person, entity, or organization other than Regence BCBSU shall be held accountable or
liable to Subscriber for any of Regence BCBSU's obligations to Subscriber created under this Agreement.
This paragraph shall not create any additional obligations whatsoever on the part of Regence BCBSU other
than those obligations created under other provisions of this Agreement.

THE FOLLOWING NOTICE IS IN ACCORDANCE WITH UTAH INSURANCE DEPARTMENT
RULE R590-155 "DISCLOSURE OF LIFE AND DISABILITY GUARANTY ASSOCIATION LIMITATIONS"

NOTICE TO POUCYHOLDERS

Insurance companies licensed to sell life insurance, health insurance, or annuities in the State of Utah are
required by law to be members of an organization called the Utah Life and Disability Insurance Guaranty Association
("ULDIGA"). If an insurance company that is licensed to sell insurance in Utah becomes insolvent (bankrupt), and is
unable to pay claims to its policyholders, the law requires ULDIGA to pay some of the insurance company's claims.
The purpose of this notice is to briefly describe some of the benefits and limitations provided to Utah insureds by
ULDIGA.
PEOPLE ENTITLED TO COVERAGE
You must be a Utah resident
You must have insurance coverage under an individual or group policy.
POLICIES COVERED
ULDIGA provides coverage for certain life, disability (health) and annuity insurance policies.
EXCLUSIONS AND LIMITATIONS
Several kinds of insurance policies are specifically excluded from coverage. There are also a number of
limitations to coverage. The following are not covered by ULDIGA:
Coverage through an HMO.
Coverage by insurance companies not licensed in Utah.
Self-funded and self-insured coverage provided by an employer that is only administered by an
insurance company.
Policies protected by another state's guaranty association.
Policies where the insurance company does not guarantee the benefits.
Policies where the policyholder bears the risk under the policy.
Re-insurance contracts.
Annuity policies that are not issued to and owned by an individual, unless the annuity policy is
issued to a pension benefit plan that is covered.
Policies issued to pension benefit plans protected by the Federal Pension Benefit Guaranty
Corporation.
Policies issued to entities that are not members of ULDIGA, including limited health plans, fraternal
benefit societies, state pooling plans and mutual assessment companies.

LIMITS ON AMOUNT OF COVERAGE

Caps are placed on the amount ULDIGA will pay. These caps apply even if you are insured by more than
one policy issued by the insolvent company. The maximum ULDIGA will pay is the amount of your coverage or
$300,000-whichever is lower. Other caps also apply:
$100,000 in net cash surrender values.
$300,000 in life insurance death benefits (including cash surrender values).
$100,000 in disability (health) insurance benefits.
$100,000 in annuity benefits-if the annuity is issued to and owned by an individual or the
annuity is issued to a pension plan covering government employees.
$5,000,000 in annuity benefits to the contract holder of annuities issued to pension plans
covered by the law. (Other limitations apply.)
Interest rates on some policies may be adjusted downward.
DISCLAIMER
PLEASE READ CAREFULLY:
COVERAGE FROM ULDIGA MAY BE UNAVAILABLE UNDER THIS POLICY. OR, IF AVAILABLE, IT
MAY BE SUBJECT TO SUBSTANTIAL LIMITATIONS OR EXCLUSIONS. THE DESCRIPTION OF COVERAGES
CONTAINED IN THIS DOCUMENT IS AN OVERVIEW. IT IS NOT A COMPLETE DESCRIPTION. YOU CANNOT
RELY ON THIS DOCUMENT AS A DESCRIPTION OF COVERAGE FOR A COMPLETE DESCRIPTION OF
COVERAGE, CONSULT THE UTAH CODE, TITLE 31 A, CHAPTER 28.
COVERAGE IS CONDITIONED ON CONTINUED RESIDENCY IN THE STATE OF UTAH.
THE PROTECTION THAT MAY BE PROVIDED BY ULDIGA IS NOT A SUBSTITUTE FOR CONSUMERS'
CARE IN SELECTING AN INSURANCE COMPANY THAT IS WELL-MANAGED AND FINANCIALLY STABLE.
INSURANCE COMPANIES AND INSURANCE AGENTS ARE REQUIRED BY LAW TO GIVE YOU THIS
NOTICE. THE LAW DOES, HOWEVER, PROHIBIT THEM FROM USING THE EXISTENCE OF ULDIGA AS AN
INDUCEMENT TO SELL YOU INSURANCE
THE ADDRESS OF ULDIGA, AND THE INSURANCE DEPARTMENT ARE PROVIDED BELOW.
Utah Life and Disability Insurance Guaranty Association
111 East Broadway, Suite 1080
Salt Lake City, Utah 84111
Utah Insurance Department
State Office Building, Room 3110
Salt Lake City, Utah 84114

Form #ULDIGA.pm4
Rev. 5/93
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Memorandum Decision and Order

MANNING CURTIS BRADSHAW
& BEDNAR LLC
Steven C. Bednar, #5660
Mary C. Gordon, #6880
Third Floor Newhouse Building
10 Exchange Place
Salt Lake City, UT 84111
Telephone: (801)363-5678
Facsimile: (801)364-5678
Attorneys for IHC Health Services, Inc.

FILED! DISTRICT COURT
Th.rd Judicial District

» JAN 11 i::i

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, UTAH
ANN V. MAAK, an individual, on behalf
of herself and all others similarly situated,
Plaintiff,
MEMORANDUM DECISION AND
ORDER

v.
IHC HEALTH SERVICES, INC., a Utah
corporation, and JOHN DOES 1 through 20,

Civil No. 030911869
Judge Timothy R. Hanson

Defendants.
)

IHC HEALTH SERVICES, INC., a Utah
corporation
Counterclaim Plaintiff,
v.
ANN V. MAAK, an individual, and members
of any class which may be certified under
Plaintiff's Amended Complaint,
Counterclaim Defendants.
)

IHC HEALTH SERVICES, INC, a Utah
corporation,

)
)

Third Party Plaintiff,

)

v.

)

REGENCE BLUE CROSS BLUE SHIELD
OF UTAH, a Utah corporation; HealthWise, a
Utah corporation; and JOHN DOES 21 through
40,

)
)
)
)

Third Party Defendants.

)

On May 17, 2004 the Court heard oral argument on four motions: (1) Defendant IHC
Health Services, Inc.'s ("IHC") Motion for Summary Judgment; (2) Plaintiff Ann Maak's
("Plaintiffs) Motion for Partial Summary Judgment; (3) Plaintiffs Rule 56(f) Motion; and (4)
Third Party Defendant Regence Blue Cross Blue Shield of Utah's ("Regence") Motion to Compel
Arbitration. After hearing arguments on all matters and reviewing briefing on all motions, the
Court entered a Minute Entry on June 21, 2004 and now enters this Memorandum Decision and
Order.
Facts
On April 2-5, 2002, Ann Maak ("Plaintiff) received emergency and surgical care
inpatient treatment at LDS Hospital, which is operated by IHC. Upon her admission to LDS
Hospital, Plaintiffs husband, Charles Maak, executed a Consent and Conditions of Admissions
("Admission Conditions") on Plaintiffs behalf. In the Admission Conditions, Plaintiff agreed to
"pay for all health care services rendered to [her] in the Facility" and acknowledged that she
"remains responsible for all co-payments, deductibles, co-insurance, and/or non-covered services
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regardless of amount paid by insurance or third party payor." When Plaintiff received the
treatment, she was a family dependent under Regence's Health Care Agreement for Utah Bar
Members and Employees ("Plan"). The Plan dictates the payment practices and obligations of
Regence and the payment obligations of Plaintiff for health care where Plaintiff seeks benefits
under the Plan, such as in the treatment involved in this case.
In order to provide medical services to its members under the Plan, Regence contracts
with "Participating Providers," to "provide to Members Covered Services in accordance with the
provisions of [the Plan]." Under the Plan, care rendered by "Participating Providers," such as
LDS Hospital, is covered at a rate of 80% of the Eligible Medical Expenses. The Plan member is
responsible for the remaining 20% of Eligible Medical Expenses as a coinsurance payment
obligation, subject to an annual maximum.
Regence's provider agreement with LDS Hospital establishes a formula for determining
the Eligible Medical Expenses allowed by Regence for inpatient care by reference to Diagnostic
Related Groups ("DRG's"). The flat fee DRG amount is used by Regence as the Eligible Medical
Expense for inpatient procedures rather than the actual itemized statements of services, which the
facility must provide in compliance with state law. In rare instances, this method of determining
Eligible Medical Expenses can result in the Participating Provider receiving a dollar amount in
excess of its itemized statement of services. The Plan specifically notifies members that its
contractual payment schedules with Participating Providers "can be greater than or less than the
facility's actual charges for Covered Services." Nevertheless, for purposes of determining the
member's 20% coinsurance payment obligation, Regence uses the lesser of the contractual DRG
flat fee amount or the facility's itemized statement of services.
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In compliance with state law, IHC provided Plaintiff with an itemized statement of
services for facility charges of $ 11,208.11. Pursuant to its DRG contractual payment schedule
with LDS Hospital, Regence determined the Eligible Medical Expense to be $13,274.95.
Pursuant to the cost-sharing provisions of the Plan, Regence determined its payment obligation to
be $12,310.36 and Plaintiffs coinsurance obligation to be $964.59. Plaintiffs 20% coinsurance
amount, which was reduced because Plaintiff surpassed the annual maximum, was determined by
reference to IHC's itemized statement of services because that amount was less than the DRG flat
fee amount. Thus, Plaintiffs coinsurance obligation was no greater than it would have been even
if the DRG flat fee amount had been less than the itemized statement of services.
Regence provided an explanation of benefits which advised LDS Hospital the exact
amount of Plaintiff s coinsurance payment obligation under the Plan as determined by Regence.
IHC then billed Plaintiff for her coinsurance amount consistent with the direction received from
Regence. Plaintiff objected to the billing because it resulted in payments to IHC in excess of the
itemized statement of services. Plaintiff exchanged several letters, through her husband, with
LDS Hospital in which she protested the billing. Plaintiff ultimately paid the bill under protest
and then filed this lawsuit in which she asserts claims for breach of contract, breach of the
covenant of good faith and fair dealing, insurance fraud, common law fraud and deceptive trade
practices. The Court finds that Plaintiffs claims must be dismissed as a matter of law.
Analysis
The Court finds that there are no genuine issues of material fact remaining for trial and
that IHC is entitled to judgment on all of Plaintiff s claims as a matter of law. In granting IHC's
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Motion for Summary Judgment, the Court views the facts in the light most favorable to the
Plaintiff. Sorenson v. Beers, 585 P.2d 458 (Utah 1978).
The Court rejects Plaintiffs argument that the existence of her insurance coverage has no
affect on her payment obligations to IHC. Plaintiff had two ways to pay for the subject charges:
(1) not utilizing her insurance and paying $11,208.11 entirely out of her own pocket; or (2) using
her insurance and satisfying the $964.50 coinsurance payment obligation prescribed by the Plan.
When Plaintiff chose to utilize her insurance to pay IHC, both the Plan between Plaintiff and
Regence and the provider agreement between Regence and IHC became applicable. The Court is
satisfied that the bill Plaintiff received from IHC, which bill amount was determined by Regence
pursuant to the Plan, conforms to the coinsurance payment obligations accepted by Plaintiff
under the Plan. Furthermore, the Plaintiff specifically agreed in the Admission Conditions that
she would remain responsible for her co-insurance and co-payment obligations "regardless of
amount paid by insurance or third party payor." Thus, the Plaintiff cannot claim that the
Admission Conditions in any way excused her from the terms of her co-insurance
responsibilities. Having received the benefit of her insurance, she cannot now refuse to meet her
coinsurance payment obligation.
The Court also recognizes that Plaintiff did not have to pay any additional money as a
result of the fact that the contractual DRG reimbursement amount determined by Regence
exceeded IHC's itemized statement of services because the Plaintiffs coinsurance obligation was
determined by reference to the lesser amount on the itemized statement of services. The
Plaintiff, therefore, complains not that she had to pay too much under the Regence Plan, but that
IHC received too much. Yet Plaintiff was made aware of this exact possibility in her Plan — a
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possibility which Plaintiff accepted so that she could receive the benefit of paying substantially
less than the itemized charges. If the Plaintiff finds the terms of her contract with Regence or the
terms of Regence's contract with Participating Providers unacceptable, it is a complaint that must
be addressed between the Plaintiff and her insurance carrier, not the Plaintiff and IHC. Plaintiffs
claims for breach of contract and for breach of the covenant of good faith and fair dealing fail.
Plaintiffs claim of insurance fraud fails because Regence, the insurance provider,
determined the amount it paid to IHC and because Plaintiffs co-insurance obligation was
calculated in accordance with the Plan. To state a claim under the Utah Insurance Fraud Act,
Plaintiff must demonstrate that IHC acted with an "intent to deceive." UCA § 31A-31-103(2).
An intent to deceive on the part of IHC is inconsistent with the fact that Regence determined the
amount to be paid for the services and the accurate billing statement and explanations of the
charges given to Plaintiff. Neither is there any evidence that the charges were substantially in
excess of customary charges, as required by UCA 31A-31-10. Indeed, the DRG's are
calculations of customary charges that Regence uses to reimburse the Hospital and cannot be
deemed to be either fraudulent or in excess of customary charges when they are agreed upon
appropriate charges.
Plaintiffs claim of common law fraud and misrepresentation fails to satisfy several
essential elements. To succeed in a common law fraud claim, nine elements must be established:
(1) representation; (2) concerning a presently existing material fact; (3) which was false; (4) and
known by representor to be false; (5) for purpose of inducing action by other; (6) that the other
party acting reasonably and in ignorance of its falsity; (7) did in fact rely on; (8) thereby inducing
him to act; (9) to his injury. Prince v. Bear River Mutual Ins. Co., 56 P.3d 524, 536 (Utah 2002).
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In this case, there was no misrepresentation of a presently existing fact, as all the charges,
debits and credits were accurately shown on the billing statement Plaintiff received.
Additionally, IHC could not have known its billing to be false when it conformed with Regence's
determinations of what could be collected. Finally, Plaintiff did not act in ignorance of falsity, as
the record shows that she spent substantial time debating the merits of the charges in
correspondence. Her eventual submission of payment was under protest, which is inconsistent
with a claim that she was deceived into paying the bill.
Plaintiffs claim of deceptive trade practices must be denied because the Truth in
Advertising Act is not applicable to the facts of this case. The purpose of the statute Plaintiff
cites is to "prevent deceptive, misleading and false advertising practices and forms in Utah."
UCA 13-1 la-1. In relation to the statute, "Advertisement" is defined as a written or oral
representation made "in connection with the solicitation of business." UCA 13-1 la-2. This case
does not touch on business solicitations or false advertising making UCA 13-1 la-3 inapplicable.
Beyond the statute being inapplicable, Plaintiff, as noted above, has also failed to establish that
the billing was qualified as deceptive.
For the reasons detailed above, the Court has determined that Plaintiffs Motion for
Partial Summary Judgment must be denied. The Court also denies Plaintiffs Rule 56(f) Motion
to extend discovery. Plaintiff has not identified any specific discovery necessary to further rebut
IHC's arguments on its Motion for Summary Judgment and the Court finds it unnecessary to
delay the proceedings to engage in further discovery as the facts which control disposition of
IHC's Summary Judgment Motion are before the Court.
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Finally, because there are no claims remaining in this action against IHC, IHC's ThirdParty Complaint against Regence may also be dismissed. Regence's Motion to Compel
Arbitration is therefore dismissed as moot and the Court declines to address the same.
IT IS HEREBY ORDERED as follows:
1.

IHC's Motion for Summary Judgment is hereby GRANTED. All claims and causes

of action of Plaintiff against IHC are hereby DISMISSED WITH PREJUDICE and on the merits.
2.

Plaintiffs Rule 56(f) Motion is hereby DENIED.

3.

Plaintiffs Motion for Partial Summary Judgment is hereby DENIED.

4.

Regence's Third Party Motion to Compel Arbitration is hereby DISMISSED as moot.

5.

IHC's counterclaims against Plaintiff are hereby E^JSMISSED as moot.

SO ORDERED this If

dayofMh^e04r

riMOTHY-R. HANSO^T
DISTRICT COURTIUDGE
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing MEMORANDUM
DECISION AND ORDER to be sent, via U.S. Mail, this^Z^t day of July, 2004, to the
following:
Terry E. Welch
James L. Ahlstrom
Parr Waddoups Brown Gee & Loveless
185 South State Street, Suite 1300
Salt Lake City, Utah 84111
Timothy C. Houpt
Jones Waldo Holbrook & McDonough
170 South Main, Suite 1500
Salt Lake City, Utah 84101
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Utah Code Ann. §26-21-20

26-21-20. Requirement for hospitals to provide statements of itemized charges to patients.
(1) Each hospital, as defined in Section 26-21-2, shall provide a statement of itemized charges to
any patient receiving medical care or other services from that hospital.
(2) The statement shall be provided to the patient or his personal representative or agent at the
hospital's expense, personally, by mail, or by verifiable electronic delivery at the time any statement is
provided to any person or entity for billing purposes. If the statement is not provided to a third party, it
shall be provided to the patient as soon as possible and practicable.
(3) The statement shall itemize each of the charges actually provided by the hospital to the patient.
(4) The statement may not include charges of physicians who bill separately.
(5) The requirements of this section do not apply to patients who receive services from a hospital
under Title XIX of the Social Security Act.
(6) A statement of charges to be paid by a third party and related information provided to a patient
pursuant to this section shall be marked in bold: "DUPLICATE: DO NOT PAY" or other appropriate
language.
Amended by Chapter 86, 2000 General Session

